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ST A T E OF M A IN E
K E N N E B E C , SS.

ST A T E OF M A IN E,

Plaintiff
^

SU PE R IO R COURT
CIVIL A C T IO N
D O C K E T NO. CV-00-63

)

)
)
>
)
)

B U M B L E BEE SE A F O O D S, LLC ,

)

a Delaware limited liability company
with headquarters in San Diego,
California,

)
)
)
)
)

Defendant

SECOND AMENDED CONSENT DECREE

WHEREAS, this Second Amended Consent Decree represents a further modification o f the
original Consent Decree entered herein on March 29, 2000 as amended by the Amended Consent
Decree entered herein on July 17, 2003; and
WHEREAS, Connors Bros. Limited (“Connors”; defined below), a sardine and herring
processing company with a principal place of business in Black’s Harbour, New Brunswick,
acquired significant assets of Stinson Seafood Company, of Bath, Maine (“Stinson”; defined below)
in 2000, including sardine and herring production facilities in Prospect Harbor and Bath, Maine,
subject to conditions imposed in the original Consent Decree and modified in the Amended Consent
Decree; and
WHEREAS, Connors has itself been merged with Bumble Bee Seafoods, LLC, (“Bumble
Bee”; defined below), and its affiliate, Clover Leaf Seafoods, L.P. (“Clover Leaf’; defined below)
under the ownership of Connors Bros. Income Fund, a Canadian income trust (“Income Fund” ;
defined below), and Bumble Bee, Income Fund and Clover Leaf, their principals, owners and

paxties-in-interest fully acknowledge and accept their obligations and commitments under the
Amended Consent Decree as Connors’ successors in interest; and
WHEREAS, the State of Maine Attorney General remains committed to assuring the
indefinite, long-term survival of a vibrant and healthy Maine sardine and herring packing and
canning industry, as well as a vibrant and healthy herring fishery on the Maine coast; and
WHEREAS, Bumble Bee intends (1) to continue to invest in improving, upgrading and
automating Stinson’s existing production capacity; (2) to continue to produce sardines and other
canned herring products at Maine facilities for the indefinite, long-term future; (3) to maintain and
increase an improved, upgraded and automated production capacity in Maine, building on the base
provided by the Stinson facilities; and (4) to encourage and promote the Maine-based herring
fishery as a source of supply for its Maine operations; and
WHEREAS, Plaintiff, the State of Maine, filed the Complaint herein on March 29, 2000,
and Plaintiff and Connors agreed to the entry of the original Consent Decree herein, as well as to the
entry of a subsequent Amended Consent Decree, and Plaintiff and Bumble Bee have further agreed
to the entry of this Second Amended Consent Decree without trial or adjudication of any issue of
fact or law raised by the Complaint and without any admission by Defendant with respect to such
issues;
NOW THEREFORE, before the taking of any testimony and without trial or adjudication
of any issue of fact or law and upon consent of the parties hereto, it is hereby ORDERED AND
DECREED as follows:
I.

JURISDICTION

This Court has jurisdiction of the subject matter of this action. The Complaint states a claim
upon which relief may be granted against the Defendant under 10 M.R.S.A. §§ 1102-A and 1104.

II.

D EFIN ITIO N S

As used in this Second Amended Consent Decree:
(a) "Connors” refers to former Defendant Connors Bros, Limited.
(b) "Bumble Bee” and "Defendant” refer to Bumble Bee Seafoods, LLC, a limited liability
company, and include (i) any parent company, (including Income Fund) or other party
who possesses or in the future acquires a controlling interest in such parent or in
Bumble Bee; and (ii) all subsidiaries, affiliates (including Clover Leaf) now in
existence or to be formed in the future which are or become concerned with the
operation of production facilities for the processing or canning of herring or production
of cans, in Canada or the United States, or with the construction, alteration or redesign
of any such facility or with the purchasing of fresh or frozen herring or finished canned
herring products; and (iii) their successors, assigns, subdivisions, divisions, groups,
partnerships, joint ventures, directors, officers and managers.
(c) "Clover Leaf’ refers to Clover Leaf Seafoods, L.P., a Canadian affiliate of Bumble Bee
with headquarters in Markham, Ontario.
(d) "Income Fund” refers to Connors Bros. Income Fund, a Canadian income trust.
(e) "Stinson” refers to the former Stinson Seafood Company,
(f) “Stinson facilities” refers to the production facilities which Connors acquired from
Stinson at Bath and Prospect Harbor, Maine.
(g) "Acquisition” refers to acquisition by Connors from Stinson of production facilities and
other assets, including trademarks, goodwill, distribution and marketing system,
vehicles and accounts receivable.

(h) “Attorney General” refers to the State of Maine, Office of the Attorney General.
(i) “Original Consent Decree” refers to the Consent Decree entered into between the
Attorney General’s Office and Connors Bros. Limited on March 29, 2000.
(j) “Amended Consent Decree” refers to the Amended Consent Decree entered into
between the Attorney General’s Office and Connors on July 17, 2003.
(k) “This Decree” shall mean the Second Amended Consent Decree, i.e.t this instrument.

Ill,

RELIEF

1. Bumble Bee shall honor Connors’ obligation as set forth in the original Consent Decree,
to the extent it remains unfulfilled, to invest a minimum of twelve million U.S. dollars
(SI2,000,000) in capital improvements to upgrade and automate one or more of the Stinson
facilities, or in construction of new replacement facilities in Maine, during the first twelve years of
the term of the original Consent Decree. Of this sum, a minimum of nine million U.S. dollars
($9,000,000) was required to be so invested during the first four years of the original Consent
Decree term. A minimum of 50 % of the total sum actually invested over the first twelve years of
the original Consent Decree term shall be expended for technology for the purpose of automating
and enhancing the productivity of the facilities in which such investment is made.
2. Bumble Bee shall operate one or more of the Stinson facilities, or newly constructed
Maine replacement facilities, at its election, for the full term of this Second Amended Consent
Decree. In no event shall the annual production of canned herring at the Stinson facilities or newlyconstructed Maine replacement facilities fall below a minimum production level of 450,000 cases of
sardine or canned herring finished product annually, for each twelve-month period beginning April
1, 2004 through the date on which this Decree terminates pursuant to section VI below, unless
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Defendant shall first have obtained the prior written approval of the Attorney General or the Court.
Such approval shall be freely granted upon a showing by Defendant that any shortfall was caused
by a lack of available fish or labor beyond their reasonable control. For purposes of satisfying the
minimum production levels specified herein for each twelve-month period, Defendant shall use best
efforts to process only fish procured in the U.S. To the extent that Defendant must use previously
frozen fish, it shall, to the extent it is economically feasible, use best efforts to process fish that has
been (a) frozen and (b) stored in the U.S. (If freezing fish in the U.S. is not economically feasible,
but storage is, or vice versa, Defendant shall use best efforts to perform that function which is
economically feasible in the U.S.). For purposes of this paragraph, “economically feasible” shall
mean at a cost (including capital investment) equal to or lower than the cost of (a) freezing and (b)
storage in Canada.
3. As of the date on which this Decree terminates pursuant to section VI below, Defendant
shall possess within the State of Maine an improved, upgraded, fully operational production
capacity consisting of any of the Stinson facilities or newly-constructed facilities, or any
combination of these, with the ability to produce at least one million cases of sardine or canned
herring finished product annually.
4.

Defendant shall conduct procurement activities on behalf of its Maine operations

through a legal entity separate from the entity which handles procurement for Canadian operations;
tlie Maine entity shall not be bound by the preferential terms of certain purchase contracts entered
into by Connors, or Defendant with Canadian fishermen in the context of procurement activities on
behalf of their Canadian operations, which terms (inter alia) require Defendant to purchase as much
fish as possible from Canadian fishermen. To the extent that Defendant continues to accord
preferential treatment to Canadian fishermen in the context of procurement activities on behalf of Its

Canadian operations, it shall use best efforts to ensure that the largest possible proportion of the fish
processed at its Maine facilities consist of fresh fish landed in the U.S. by U.S. fishermen.
5.

Defendant shall use best efforts to encourage and promote the Maine-based herring

fishery, including the revival of the weir and stop-twine herring fishery on the Maine coast.

IV.

C O M PL IA N C E

Beginning January 20, 2005, and continuing until the expiration of this Second Amended
Consent Decree, Defendant shall submit to the Attorney General confidential compliance reports
and supporting materials on a quarterly, annual and as-requested basis, as specified below:
1.

Quarterly reports, due January 20, 2005, and quarterly thereafter, setting forth for the

three-month period preceding the date of the report based on a reporting year starting April 1:
(a)

' the total number of cases of canned herring products produced at the Stinson
facilities;

(b)

the total quantity of fresh fish purchased for processing at the Stinson
facilities (A) from U.S. fisherman (identifying the fisherman, company,
vessel, and type of vessel or weir, as applicable); (B) from other sources
(identifying fisherman, nationality, company, vessel, type of vessel, or weir,
as applicable);

(c)

the total quantity of fresh fish purchased and preprocessed in Canada, then
transferred to the U.S.for canning at the Stinson facilities;

(d)

the total quantity of fresh fish purchased for freezing for the purpose of
holding in storage in the U.S. for eventual processing, identifying: (A)
fisherman, company, vessel, type of vessel or weir as applicable; (B) facility
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and location where frozen and facility and location (if different) where stored
showing for each such storage facility the quantity currently stored and the
quantity withdrawn for processing with a breakdown by facility (including
Canadian and U .S.) showing where such fish was sent for processing;
(e)

the total quantity of frozen fish purchased or acquired for processing or for
the purpose of holding in storage in the U.S. for eventual processing,
identifying the seller or transferor, and the facility and location where stored,
showing for each such storage facility the quantity currently stored and the
quantity withdrawn for processing, with a breakdown by facility (including
Canadian and U.S. facilities) showing where such fish was sent for
processing;

(i)

the total quantity of frozen fish currently held in storage in Canada for
eventual processing, and the quantity withdrawn for processing, with a
breakdown by facility (including Canadian and U.S, facilities) showing
where such fish was sent for processing;

2.

Annual reports, due on July 1 starting in 2005, setting forth, for each twelve-month

period ending March 31:
(a)

a summary of all items reported on a quarterly basis;

(b)

an itemized list of all investments made in capital improvements to upgrade
or automate the Stinson facilities, showing: (A) amount invested; (B) item
purchased; (C) an explanation as to how each item upgrades or automates the
Stinson facilities; (D) whether each item falls into the category of
“technology for the purpose of automating and enhancing ... productivity”;
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(c)

in the event that Defendant does not purchase all its fresh fish for processing
at the Stinson facilities from U. S. fishermen, a statement explaining the
reasons;

(d)

a statement as to how Defendant has complied with sections III (3) and (4)
above;

(e)

a statement of the current production capacity at each of the Stinson facilities,
showing the basis for the statement; and

(f)

a comparison of the total cost and number of labor hours required to produce
a case of canned herring finished product at each of the Stinson facilities as
against those which obtain at Defendant’s Canadian facilities.
\

3.

Upon written request of the Attorney General, limited to one request annually for

each item, within thirty days:
(i)

a conducted site visit at any or all of Defendant’s Maine facilities;

(ii)

all documentation relevant to any item reported pursuant to subparagraphs (a)
and (b) above; and

(iii)

an interview with Defendant’s chief financial officers or their designees.

V.

D E T E N T IO N OF JU R ISD IC T IO N

Jurisdiction is retained by the Court for file purpose of enabling either of the parties
to the Decree to apply to the Court at any time for such further orders or directions as may be
necessary or appropriate for the interpretation or implementation of this Amended Consent Decree,
for the modification of or relief from any of the provisions hereof, and for the enforcement of
compliance herewith.
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VI.

TERM

This Amended Consent Decree shall expire on the date on which total production at the
Stinson facilities pursuant to this Decree (including production from the date of entry of the
Original Consent Decree) shall have attained at least 6,600,000 cases of finished product produced
in accordance with the requirements of the Original Consent Decree, the Amended Consent Decree
and this Decree, as applicable, provided that as of that date, Defendant shall have fully satisfied all
other obligations hereunder as set forth in section III above.

VII.

PU BLIC IN T E R E ST

Entry of this Second Amended Consent Decree is in the public interest.
Dated:

C O N SE N T E D T O ON B E H A L F OF
TH E ST A T E OF M A IN E BY:
i

L
FR A N C IS A C K E R M A N

Assistant Attorney General

Dated:

F O F D EFE N D A N T BY:

C O N SE N T

CH RIS D. L ISC H E W SK I

President Bumble Bee Seafoods. LLC

IVJJCKAEL A N E L SO N , Esq.

Jensen Baird Gardner & Henry
Counsel to Defendant
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It is hereby ordered and adjudged as set forth above. Judgment shall enter in accordance
with the above terms, which are incorporated herein by this reference.

Dated:

Z&iAH*'2'*/
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SUPERIOR COURT
CIVIL ACTION
DOCKET NO.'s CV-87-321
CV-88-318

STATE OF MAINE
KENNEBEC, S S ,

STATE OF MAINE,
Plaintiff
v,
CONNORS BROS,, LIMITED, et a l .
Defendants

)
)
)
)
)
)
)
)
)

CONTEMPT ORDER

WHEREAS Plaintiff, the STATE OF MAINE ("the State"), filed
Motions for Civil Contempt in these cases on October 30, 1990,
and the parties have filed a Joint Stipulation setting forth
facts which in all respects support the allegations made by the
State in its motions; and
WHEREAS the Joint Stipulation further establishes that
during calendar year 1990, Defendant Connors Bros,, Limited
("Connors") produced at its Rockland cannery only 12.66% of the
total annual figure for canned herring products produced in the
State of Maine, rather than 15.28% of that figure as required
by the Consent Decree referenced below, representing a
shortfall of approximately 21,400 cases of finished product; and
WHEREAS Connors admits the facts alleged by the State in
its motions, as further set forth in and established by the
Joint Stipulation; and
WHEREAS Connors does not object to the findings and order
set forth below, and does not request any hearing or trial of
any issue of fact or law in regard thereto;
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NOW, THEREFORE, without the taking of any testimony and
without trial of any issue of fact or law, it is hereby
ADJUDGED and ORDERED as follows:
I.
1.

CONTEMPT CITATION

During the period October 26 through October 31, 1990,

Connors acted in violation of the Consent Decree entered by
this Court in State of Maine v, Connors Bros,, Limited, No,
CV-88-318 (Ken. C'ty, Sept. 9, 1988), by ceasing and refusing
to purchase finished product from Lubec Packing Co., Inc.
(’’Lubec Packing"), and by ceasing and refusing to supply cans,
covers and cases to Lubec Packing.
2.

Connors acted in violation of the Consent Decree

entered by this Court in State of Maine v. Connors Bros.,
Limited, et al., No. CV—87-321,

(Ken, C'ty, Sept. 10, 1987) by

failing to produce, at its Rockland cannery, at least 15,28% of
the total annual figure for canned herring produced in the
State of Maine during calendar 1990, falling short of the
required production level by approximately 21,400 cases of
finished product.

The Court notes that while the parties have

jointly moved to amend and combine the Consent Decrees
referenced in this and the foregoing paragraph, the combined
Amended Consent Decree would not alter Connors' obligation to
produce, at its Rockland cannery, at least 15.28% of the total
annual figure for canned herring produced in the State of Maine.
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3,

Connors possessed the financial capacity to comply in

all respects with both Consent Decrees referred to in
paragraphs 1 and 2 above throughout calendar year 1990,
4,

Connors' failure to abide by the Consent Decrees has

harmed the public interest by;
(a)

limiting the ability of Lubec Packing to compete for

the purchase of herring in the Gulf of Maine, Penobscot Bay and
the Bay of Fundy, resulting in additional concentration of that
market; and
(b)

limiting purchases by Connors from Maine herring

fishermen in the Gulf of Maine, Penobscot Bay and the Bay of
Fundy, thereby further reducing the level of competition within
the market for the purchase of herring.
Connors is therefore hereby ADJUDGED to have acted in
contempt of this Court's orders, as set forth in the Consent
Decrees referred to in the foregoing paragraphs, in each of
these cases.
II,
A.

ORDER

Having fallen short of the production level it was

required to maintain at its Rockland cannery during calendar
year 1990 by approximately 21,400 cases of finished product,
Defendant shall, during calendar 1991, produce 9,000 additional
cases of finished product, and during calendar year 1992,
12,400 additional cases of f ini shed product, over and above the
15,28% of the-total annual figure for the State of Maine
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required by the Amended Consent Decree,

Pursuant to this

paragraph, accordingly, during calendar years 1991 and 1992
Connors shall be required to produce 15,28% of the total annual
figure for canned herring products produced in the State of
Maine, calculated exclusive of the incremental quantities
required by this paragraph, plus the required incremental
quantities,
B.

To the extent that Connors fails to produce the

incremental quantities required by the foregoing paragraph in
either calendar 1991 or calendar 1992, Connors shall pay a
civil contempt penalty as follows.

If the shortfall is 100

cases or less, the civil contempt penalty shall be $4,000; if *
the shortfall is more than 100 cases but less than 1,000 cases,
the civil contempt penalty shall be $40,000;

if the shortfall

is 1,000 cases or more, but less than 5,000 cases, the civil
contempt penalty shall be $40,000 for each 1,000 cases or
fraction thereof; and if the shortfall is 5,000 cases or more,
the civil contempt penalty shall be $200,000 for each 5,000
cases or fraction thereof.

Connors shall further pay the

State’s costs and attorney fees in collecting any penalty which
may be assessed hereunder,

It is hereby ADJUDGED and ORDERED as set forth above,/ a,

Dated : ¿L —

(f

JUSTICE, SUPERIOR COURT

o

STA TE OF M AINE
K ENNEBEC, SS.

STA TE OF M AINE,
Plaintiff
v.
CONNORS BROS. LIM ITED,
a Canadian corporation with a
principal place o f business at
Black’s Harbour, N ew Brunswick,
Canada,
Defendant

SUPER IO R COURT
C IV IL ACTION
D O C K E T NO. C .V & ù - 'tâ

)
)
)
)
)
)
)
)
)
)
)
)
)

CONSENT DECREE

W HEREAS Connors Bros. Limited (“Connors”), a sardine and herring
processing company with a principal place o f business in Black’s Harbour, New.
Brunswick, desires to acquire significant assets o f Stinson Seafood Company, o f Bath,
Maine (“Stinson”), including sardine and herring production facilities in Prospect Harbor
and Bath, Maine, a leasehold interest in a production facility in Lubec, Maine and to lease
from Stinson an additional production facility in Belfast, Maine; and
W HEREAS the State o f Maine Attorney General wishes to assure the indefinite,
long-term survival for the new century o f a vibrant and healthy Maine sardine and herring
packing and canning industry, as well as a vibrant and healthy herring fishery on the
Maine coast; and
W HEREAS Connors intends (1) to invest significantly in improving, upgrading
and automatirig Stinson’s existing production capacity; (2) to continue to produce
sardines and other canned herring products at Maine facilities for the indefinite, long-

J

terra future; (3) to maintain and increase an improved, upgraded and automated
production capacity in Maine, building on the base provided by the current Stinson
facilities; and (4) to encourage and promote the Maine-based herring fishery as a source
o f supply for its Maine operations; and
W HEREAS Plaintiff, the State o f Maine, filed the Complaint herein on March

Z 3 s 2000, and Plaintiff and Defendant Connors Bros. Limited have agreed to the entry o f'
this Consent Decree without trial or adjudication o f any issue o f fact or law raised by the
Complaint and without any admission by the Defendant with respect to such issues;
N O W THEREFORE, before the taking o f any testimony and without trial or
adjudication o f any issue o f fact or law and upon consent o f the parties hereto, it is hereby
O RDERED AND DECREED as follows:
I.

JURISDICTION

This Court has jurisdiction o f the subject matter o f this action. The Complaint
states a claim upon which relief may be granted against the Defendants under 10
M.R.S.A. §§ 1102-A and 1104.
II.

DEFINITIONS

As used in this Consent Decree:
(a)

“Connors” refers collectively to Defendant Connors Bros. Limited and any

parents, affiliates or subsidiaries now in existence or to be formed in the future which are
or become involved with the operation o f production facilities for processing and canning
herring, or producing cans, in Canada or the United States, or with the construction,
alteration or redesign o f any such facility, or with the purchasing o f fresh or frozen
herring or finished canned herring products in Canada or the United States.
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(b)

“Stinson” refers to Stinson Seafood Company.

(c)

“Stinson facilities” refers to the production facilities in which Connors

proposes to acquire a freehold or leasehold interest from Stinson at Bath, Prospect
Harbor, Lubec and Belfast, Maine.
(d)

“Acquisition” refers to the proposed acquisition by Connors from Stinson

o f production facilities and other assets, including trademarks, goodwill, distribution and
marketing system, vehicles and accounts receivable.
(e)

“Former Stinson vessels” refers to two purse-seine vessels to be sold by

Stinson to independent fishermen designated by Connors as a part o f the acquisition
transaction.
(f)

“Department” refers to the State o f Maine, Department o f the Attorney

General
(g)

“Court” refers to the Superior Court for Kennebec County.
HI.

1.

RELIEF

Connors shall invest a minimum o f twelve million U.S. dollars

($12,000,000) in capital improvements to upgrade and automate one or more o f the
Stinson facilities, or in construction o f new replacement facilities in Maine, during the
first tw elve years o f the term o f this Consent Decree. O f this sum, a minimum o f seven
million U .S. dollars ($7,000,000) shall be so invested during the first three years o f the
Consent Decree term. A minimum of 50 % o f the total sum actually invested over the
first tw elve years o f the Consent Decree term shall be earmarked for technology for the
purpose o f automating and enhancing the productivity o f the facilities in which such
investment is made.
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2.

Connors shall operate one or more o f the Stinson facilities, or newly-

constructed Maine replacement facilities, at Connors’ election, for the full term o f this
Consent Decree. In no event shall the annual production o f canned herring at the Stinson
facilities or newly-constructed Maine replacement facilities fall below a minimum
production level o f 550,000 cases o f sardine or canned herring finished product annually,
unless Connors shall first have obtained the written approval o f the Department or the
Court. Such approval shall be freely granted upon a showing by Connors that any
shortfall was caused by a lack o f available fish or labor which was beyond Connors’
reasonable control. As o f April 1, 2012, Connors shah possess within the State o f Maine
an improved, upgraded, fully operational production capacity consisting o f any o f the
Stinson facilities or newly-constructed facilities, or any combination o f these, with the
ability to produce at least one million cases o f sardine or canned herring finished product
annually.
3.

Connors shall conduct procurement activities on behalf o f its Maine

operations through a legal entity separate from Connors Bros. Limited, which shall not be
bound by the preferential terms o f certain purchase contracts entered into by Connors
Bros. Limited with Canadian fishermen in the context o f procurement activities on behalf
o f its Canadian operations, which terms (inter alia) require Connors Bros. Limited to
purchase as much fish as possible from Canadian fishermen. To the extent that Connors
Bros. Limited continues to accord preferential treatment to Canadian fishermen in the
context o f annual procurement activities on behalf o f its Canadian operations, Connors
shall use best efforts to ensure that the largest possible proportion o f the fish processed
annually at its Maine facilities consist o f fresh fish landed in the U.S. by U.S. fishermen..
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4.

Connors shall use its best efforts to encourage and promote the Maine-

based herring fishery/ including the revival o f the weir and stop-twine herring fishery on
the Maine coast.
5.

Connors shall submit for the Department’s review and approval all

contracts for the purchase o f fresh herring which it proposes to enter into with
independent fishermen based in the State o f Maine. Such review shall be conducted
within a reasonable period o f time. The Department may, in its sole discretion,
disapprove any contract or term thereof, except with regard to price. If the Department
approves such a contract, Connors need not resubmit identical annual reiterations o f the
same contract, regardless o f whether the contract is entered into with the same or
different parties. Connors shall submit for the Department’s review and approval any
other contract with any party which relates to rights to any quota o f the herring catch
landed in the State o f Maine.
6.

Connors shall refrain from conducting negotiations with the future owners

o f the Stinson vessels concerning contract prices for fresh herring until the relevant
parties shall have formally agreed in writing to a purchase price for the former Stinson
vessels.
IV.

COM PLIANCE

Beginning April 1, 2001, and annually thereafter until the expiration o f this
Consent Decree, Connors shall submit to the Department a confidential compliance
report setting forth:
(a)

the total number o f cases o f canned herring products produced at the
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Stinson facilities and any newly-constructed replacement facility for the twelve-month
period preceding the date o f the report;
(b) the total dollars invested in capital improvements to upgrade and automate
any o f the Stinson facilities, or in replacing such facilities with new construction, and the
total dollars invested in productivity-enhancing technology at such facilities (including
new facilities) for the twelve-month period preceding the date o f the report;
(c)

the total quantity o f fresh fish purchased by Connors for processing at its

Maine facilities which was landed in the U.S. by U.S. fishermen, and the total quantity o f
fish purchased by Connors for processing at its Maine facilities from other sources;
(d)

upon request, a statement o f its current production capacity at each

facility it operates in the State o f Maine as o f the date o f the report, showing the basis for
such statement; and
(e)

upon request, a comparison o f the total cost and the number o f labor hours

required to produce a case o f canned herring finished product at each facility in Maine as
against those which obtain at Connors’ Canadian facilities.
V.

RETENTION OF JU RISDIC TIO N

Jurisdiction is retained by the Court for the purpose o f enabling any o f the parties
to the Decree to apply to the Court at any time for such further orders or directions as
may be necessary or appropriate for the inteipretation or implementation o f this Consent
Decree, for the modification o f or relief from any o f the provisions hereof, and for the
enforcement o f compliance herewith. VI.

COSTS

Connors shall pay to the Department its costs o f investigation in this matter,
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pursuant to 10 M.R.S.A. §1104, in the amount o f $10,000.
VII.

TERM

This Consent Decree shall expire on June 30, 2012.
VIII.

PUBLIC INTEREST

Entry o f this Consent Decree is in the public interest.

Dated:

zm bo

CONSENTED TO ON BEH A LF OF
THE STATE OF M A INE BY:

FRANCIS ACK ERM AN
Assistant Attorney General
Acting Chief, Public Protection Division

Jensen Baird Gardner & Henry
Counsel to Defendant Connors Bros. Limited

It is hereby ordered and adjudged as set forth above. Judgment shall enter in
accordance with the above terms, which are incorporated herein by this reference.
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Office of A T T O R N E Y
GENERAL

Consumer Protection Division
State House Station 6 ^
Augusta, Maine 04333*0006

Phone: 626-8847
FAX: 624-7730
email: francis.ackennan@state.me.us

Memorandum
To:
From:
pc:
Date:
Subject:

Linda Conti, Chief, CPD
Francis Ackerman, AAG
Kathi Peters
December 18, 2003
Connors Bros. Limited

Attached for your approval is a draft letter setting forth a proposal in response to
Connors5 recent request that this office approval a shortfall in their production quota as
required under the amended consent decree.
Connors has com e close to demonstrating that in fact the shortfall was caused by a
lack o f available fish. However, there is some evidence that i f they had had freezer
capacity at their Prospect Harbor plant, they could have acquired more fish, and produced
more finished product. Instead, they have been using frozen fish which have been precut,
frozen and stored in Canada to keep the Maine plants running at approximately 60%
capacity.
W e obviously do not want to tell Connors that they may not can fish preprocessed
in Canada at their M aine plants, since this would further reduce economic activity at
those plants. However, to the extent it would make economic sense, w e should encourage
Connors to invest in freezer capacity at Prospect Harbor, so as to ensure as far as possible
that all processing is done in Maine (as the Consent Decree requires). Finally, this is the
second shortfall request w e have had in as many years. I recommend that w e reduce the
quota required on an annual basis in return for a longer Consent Decree term. Connors
has told me they do not like the concept, but I think w e should push for it all the same.
Accordingly, I propose w e approve the requested shortfall in full, and amend the
decree to explicitly permit partial processing in Canada when fish are unavailable in the
US, on condition that Connors agrees to amend the decree to:

S provide for a plan for increased freezer and storage capacity in Maine if it
becomes econom ically reasonable for the Maine facilities, from a stand-alone
perspective
provide for reduced annual production quotas going forward, and extend the
consent decree term to compensate for the reduction.
Copies o f relevant materials are also attached. I look forward to discussing this at
your convenience.

December 18, 2003

Michael Nelson, Esquire
Jensen Baird Gardner & Henry
Ten Free Street
PO B ox 4510
Portland, ME 04112-4510
RE: Connors Bros. Limited
Dear Mike:
This letter responds to your request to the Attorney General for approval o f a
shortfall in the production quota for the period 2003-2004 as required by the Amended
Consent Decree. The decree requires Connors to obtain advance approval for a shortfall;
it also requires this office to freely grant such approval “upon a showing by Connors that
any shortfall was caused by a lack o f available fish . . . which w as beyond Connors1
reasonable control.”
You indicate that Connors anticipates a shortfall o f up to 125,000 cases below the
575,000 case quota required by the decree. Connors has presented information which
certainly tends to support the view that this expected shortfall was caused by a lack o f
available fish. In addition, our independent inquiries generally corroborate this view.
However, w e remain troubled by three factors which w e ask you to consider in the
context o f our continuing dialogue on this subject.
1.
Freezer capacity. W e continue to believe that if Prospect Harbor possessed
freezer capacity, the shortfall could be reduced. Indeed, some o f the information
presented by Connors itself supports this conclusion. Under the decree, Connors is
required to formulate a plan showing how its needs for frozen fish at the Maine facilities
will be met in the future. With respect, w e do not believe that Connors’ latest submission
adequately fulfills this requirement. For example, the plan does not appear to address
storage o f frozen fish. We believe that the freezer plan should provide for Connors to
invest in additional freezing and storage capacity at Prospect Harbor if conditions warrant
the investment. Such conditions might be deemed to exist, for example, if landings

improve to the point that Connors is unable, on a recurrent basis, to buy available good
quality fish in the U S because it lacks freezer capacity or economically viable storage
capacity.
2. Effect o f partial processing in Canada. You have indicated that Connors is to
some significant extent processing fish which have been frozen, stored and precut in
Canada, at the Maine facilities. I f Prospect Harbor possessed freezer capacity, use o f fish
partially processed in Canada could be reduced. We note that to the extent finished
product is partially processed in Canada, it does not meet the requirement o f the Consent
Decree for production in Maine. W e recognize that the use o f fish frozen, stored and
precut in Canada has helped Connors to keep its Maine facilities running. We are not
suggesting that this is inappropriate or undesirable as a temporary measure. However,
this practice does mask the fact that the shortfall is actually even larger than might
otherwise appear.
3. Recurrence o f shortfalls. Your letter, as you know, represents the second
request for approval o f a shortfall in as many years. There is some possibility, as you
recognize, that the problem could recur in future years. We believe that this possibility
should be addressed proactively as w e respond to the pending request.
W e therefore propose to approve the requested shortfall in full, but to do so as
part o f a new amendment to the Consent Decree which (a) clarifies the need for a freezer
plan providing for investment in additional freezing and storage capacity in Maine under
certain conditions (to be negotiated); (b) permits the use o f partial processing in Canada
on an interim basis (details to be elaborated); and (c) reduces annual production quotas
while extending the term o f the decree by an agreed-upon period (again, subject to
negotiation),
I received your message indicating that Connors is not enthusiastic about
the latter concept; however, I would ask that you and Connors consider its merits in the
context presented in the foregoing paragraphs.
I look forward to discussing this further at your convenience.
Sincerely,

FRANCIS ACKERMAN
Assistant Attorney General

FA/rht
Pc Edward McLean
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ATTO R N E Y S AT LAW

TEN FREE STREET
P.O. BOX 451 0
PORTLAND, MAINE 04112
(207} 775-7271

www.jbgh.com

TELEPHONE #(207) 775-7271

M ichael A. N elson
e-mail: mnelson@jbgh.com
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November 19, 2003

Mr. Francis Ackerman, Esquire
Assistant Attorney General
State of Maine
Office of the Attorney General
6 State House Station
Augusta, Maine 04333-0006
Re:

C onnors Bros. L im ited/Stinson Seafood (2001), Inc. (“ C onnors”)

Dear Francis:
The Amended Consent Decree dated July 17, 2003 requires Connors to produce 575,000
cases of canned herring product at its Maine facilities during the fiscal year beginning April 1,
2003 and ending March 31, 2004. The Amended Consent Decree further provides that relief
from that requirement “shall be freely granted upon a showing by Connors that any shortfall was
caused by a lack of available fish... which was beyond Connors’ reasonable control.” The
purpose of this letter is to notify the Office of Attorney General that Connors will not be able to
produce 575,000 cases of canned herring product by March 31, 2004 at its Maine facilities
because of the unavailability of fish beyond Connors’ reasonable control. Accordingly, the
company requests relief from the 575,000 case production requirement due to the lack of fish as
provided in the Amended Consent Decree. Connors anticipates that the shortfall will be between
100,000 and 125,000 cases.
As you know, Connors has invested over $8,000,000.00 to upgrade the Maine facilities
and will invest an additional $4,000,000.00 in those facilities by the end of March 2004. That
level of investment in those facilities makes sense only if they are employed to produce product.
Connors has a powerful business incentive (independent of the Amended Consent Decree) to
acquire the necessary fish in order to utilize that investment, and has made every effort to acquire
fish. Connors has one of the most experienced and effective fish acquisition capabilities in North
America. However, its acquisition effort has been less successful that Connors would have
liked. Due to a lack of fish, and despite Connors’s best efforts, its Maine plants have been forced
to operate at less than 60% of capacity this year. You have heard Mr. West, Connors’ fish buyer
~ Celebrating Our 50th Year ~
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in Maine, describe his continuing efforts to acquire quality fish from any available source in the
United States and Canada. Indeed, Connors’ Canadian facilities have sent a total of 2,613 metric
tons of fish (either whole, fresh precut, or frozen precut) to Maine even though its Canadian
facilities did not have sufficient quantities to meet their own needs. Those fish were sent from
Canada to help Connors meet its production requirements in Maine and its obligations under the
Amended Consent Decree.
Nevertheless, despite this effort, Connors has been unable to acquire the necessary fish to
meet its production requirements. Much of the problem appears to result from the nature of the
fishery. The landings are down and the quality of landed fish has not met Connors’ needs.
Canning quality herring is not being caught in sufficient quantities. For example, as shown on
exhibit A, the fishermen with whom Connors has its strongest relationship (and who have
committed to give Connors first choice from their catch) were able to provide only 7.5% of their
catch to Connors because the rest was of insufficient quality for canning. Moreover, landings are
down generally, and the availability of fish has been further reduced by the quota system
described by Mr. West. Area 1A (the area closest to the Maine facilities) is now closed, quota
having been filled. The shortage of quality fish maybe a temporary change, or it may be long
term; but there is no question that there is a serious shortage of quality fish at this time which
will prevent Connors from meeting the 575,000 case production requirement in the Amended
Consent Decree.
Finally, you have questioned whether a freezing program could alleviate this raw material
problem. The short answer is that a freezing program will not solve the problem at this time
because there are insufficient quantities of fish to freeze. In order for a freezing program to
provide fish during times of shortages, there must be times when the availability of fish exceeds
production requirements so that the excess can be frozen for use in the future. Since excess
quantities of fish have not been available, there have been no fish to freeze. Hence, a freezing
program could not have prevented or even reduced the production shortfall. Nevertheless,
attached as exhibit B is a freezing program which Connors has prepared in the event that an
abundant fishery returns and excess fish are available to freeze.
In summary, the Amended Consent Decree recognized that Connors does not have
complete control over its ability to meet the production requirements established in that Decree.
Because of the nature of its business, production depends upon the availability of raw materials
which can be scarce through no fault of Connors. As a consequence, the Amended Consent
Decree provides not only that Connors should be granted relief from those production
requirements due to a lack raw materials, it also expressly provides that such relief should be

J e n s e n B aird
G ardner& H enry

Letter to Francis Ackerman
November 19, 2003
Page 3

“freely granted” when there is a shortage of fish. The Attorney General should freely grant that
relief under these circumstances.

MAN/dnb
Enclosures
cc:
Edward McLean (w/enclosures)
Kevin Murphy (w/enclosures)

Fish Purchase
Stinson 2001 (2001), Inc.
Periods 9 & 10
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S tin s o n

C a tc h

P u rc h a s e

%

Irish V e n tu re

2 ,7 2 8

176

6 .5

W e s te rn W a v e

2 ,0 3 3

462

2 2 .7

O 'H a ra

3,8 91

15

0.3

8 ,6 5 2

653

7.5

418

O th e rs Ind.

1,071

In d u s try C a tc h

2 6 ,9 6 6

32%

J B G& H
MEMORANDUM
TO:

Francis Ackerman, Esquire

FROM:

Michael Nelson

RE:

Bath Freezing Plan

DATE:

November 19, 2003

Attached is a freezer plan for the Connors Bros.’Bath plant prepared by
Greg Glennie. Greg has provided the following explanation for the numbers used
in the plan.
Bath has four vertical plate freezers. Each freezer holds 64 blocks o f fish.
Each block o f fish weighs 43 pounds. Flence the four freezers can hold 11,008
pounds of fish.
Greg assumes that the fish in the freezers can be turned over 6 times in two
ten hour shifts which means 66,040 pounds of fish for two ten hour shifts, or
330,240 pounds (or 150 metric tons) per week. That translates into 1,800 metric
tons of product for the twelve week period that excess fish could be available
which equals 117,000 cases processed from frozen fish per year. This is based
upon the availability of 4,500 metric tons of excess quality round fish during that
twelve week period (based on a 40% yield). Given the fact that the fishery has not
yielded anything close to 4,500 metric tons of excess quality fish per year (or any
excess quality fish at all in recent years) the freezing capacity at the Bath is more
than sufficient.
As for the “Cutting Capacity'’ description, Greg foresees one shift
dedicated to cutting frozen fish. Five cutting machines can cut 80 metric tons
during an 8 hour shift. With a 40% recovery, that yields thirty two metric tons of
product per day (again based on fish availability), or approximately 160 metric
tons per week which translates into approximately 1900 metric tons during the 12
week period. Hence, there is more than enough cutting capacity to produce 1,800
metric tons o f finished product or 117,000 cases per year from frozen fish,
assuming twelve weeks o f available excess fish to freeze.

Finally, the Bath Freezing Potential schedule shows that the total freezing
capacity o f the Bath plant is 282,750 cases if there were excess fish available for
up to thirty weeks, which is completely unrealistic given the nature of the fishery.
However, the schedule does show that Bath does not need any additional freezing
capacity.
In short, Greg Glennie's schedules show that there is more than enough
cutting and freezing capacity at the Bath facility to handle even the most
optimistic projections o f available excess fish to freeze.

BA TH FR E E Z IN G ASSUM PTIO N S

N ovem ber 10, 2003

4 vertical plate freezers
64 blocks/freezer @ 43 lbs./block = 2,752 lbs./freezer
2,752 lbs. @ 4 freezers =11,008 lbs.
Assume 6 turnovers in 2/10 hr. shifts
6 @ 11,008 lbs. = 66,040 lbs. per 2 shifts
66,040 lbs. @ 5 days = 330,240 lbs./wle. (150 m.t.)
150 m.t./wk. @ 12 wks. ~ 1,800 m.t.
1,800 m.t. @ 65 cs./m.t. = 117,000 cs.

C utting Capacity

1 shift (equivalent) dedicated to freezing
5 me @ 2 m.t. @ 8 1ms. = 80 m.t.
40% recovery @ 80 m.t. —32 m.t. product = 22 m.t. precuts
10 m.t. steaks

Bath will initiate a freezing program wherever there is excess good quality herring above
the requirement for fresh production.
As you can see I picked a 12 week window for frozen, but if the fish were available that
period of frozen production could be increased.
The attached schedule shows the Bath freezing potential.

BA TH FR E E Z IN G PO T E N T IA L

Period 1

3 wks. @ 150 m.t. = 450 m.t.

Period 2

4 wks. @ 150 m.t. - 600 m.t.

Period 3

“A

Period 4
^>_

Historical Quantity/Quality Problems

Period 5
Period 6

J

Period 7

4 wks. @ 150 m.t. = 600 m.t.

Period 8

4 wks. @ 150 m.t. = 600 m.t.

Period 9

4 wks. @ 150 m.t. = 600 m.t.

Period 10

4 wks. @ 150 m.t. = 600 m.t.

Period 11

4 wks. @ 150 m.t. = 600 m.t.

Period 12

2 wks. @ 150 m.t. = 300 m.t.
4,350 m.t.

4,350 m .t @ 65 cs./m.t. —282,750 cs.

STATE OF MAINE
KENNEBEC, SS.

STATE OF MAINE,
Plaintiff
v.
CONNORS BROS. LIMITED,
a Canadian corporation with a
principal place of business at
Black’s Harbour, New Brunswick,
Canada,
Defendant

SUPERIOR COURT
CIVIL ACTION
DOCKET NO. CV-00-63

)
)
)
)
)
)
)
)
)
)
)
)
)

AMENDED CONSENT DECREE

WHEREAS, this Amended Consent Decree represents a modification of the original
Consent Decree entered herein on March 29, 2000; and
WHEREAS Connors Bros. Limited (“Connors”), a sardine and herring processing
company with a principal place of business in Black’s Harbour, New Brunswick, acquired
significant assets of Stinson Seafood Company, of Bath, Maine (“Stinson”) in 2000, including
sardine and herring production facilities in Prospect Harbor and Bath, Maine, subject to
conditions imposed in the original Consent Decree; and
WHEREAS the State of Maine Attorney General wishes to assure the indefinite, long
term survival for the new century of a vibrant and healthy Maine sardine and herring packing and
canning industry, as well as a vibrant and healthy herring fishery on the Maine coast; and
WHEREAS Connors intends (1) to continue to invest significantly in improving,
upgrading and automating Stinson’s existing production capacity; (2) to continue to produce

sardines and other canned herring products at Maine facilities for the indefinite, long-term future;
(3) to maintain and increase an improved, upgraded and automated production capacity in
Maine, building on the base provided by the Stinson facilities; and (4) to encourage and promote
the Maine-based herring fishery as a source of supply for its Maine operations; and
WHEREAS Plaintiff, the State of Maine, filed the Complaint herein on March 29, 2000,
and Plaintiff and Defendant Connors Bros. Limited agreed to the entry of the original Consent
Decree herein, and have further agreed to the entry of this Amended Consent Decree without
trial or adjudication of any issue of fact or law raised by the Complaint and without any
admission by the Defendant with respect to such issues;
NOW THEREFORE, before the taking of any testimony and without trial or
adjudication of any issue of fact or law and upon consent of the parties hereto, it is hereby
ORDERED AND DECREED as follows:
I.

JURISDICTION

This Court has jurisdiction of the subject matter of this action. The Complaint states a
claim upon which relief may be granted against the Defendant under 10 M.R.S.A. §§ 1102-A
and 1104.
II.

DEFINITIONS

As used in this Amended Consent Decree: .
(a)

“Connors” refers collectively to Defendant Connors Bros. Limited and any

parents, affiliates or subsidiaries now in existence or to be formed in the future which are or
become concerned with the operation of production facilities for processing and canning herring,
or producing cans, in Canada or the United States, or with the construction, alteration or redesign

of any such facility, or with the purchasing of fresh or frozen herring or finished canned herring
products.
(b)

“Stinson” refers to Stinson Seafood Company.

(c)

“Stinson facilities” refers to the production facilities which Connors acquired

from Stinson at Bath and Prospect Harbor, Maine.
(d)

“Acquisition” refers to acquisition by Connors from Stinson of production

facilities and other assets, including trademarks, goodwill, distribution and marketing system,
vehicles and accounts receivable.
(e)

“Attorney- General” refers to the State of Maine, Office of the Attorney General.

(f)

“Original Consent Decree” refers to the Consent Decree entered into between the

Attorney General’s Office and Connors Bros. Limited on March 29, 2000.
III.
1.

RELIEF

Connors shall invest a minimum of twelve million U.S. dollars ($12,000,000) in

capital improvements to upgrade and automate one or more of the Stinson facilities, or in
construction of new replacement facilities in Maine, during the first twelve years of the term of
the original Consent Decree. Of this sum, a minimum of nine million U.S. dollars ($9,000,000)
shall be so invested during the first four years of the original Consent Decree term. A minimum
of 50 % of the total sum actually invested over the first twelve years of the original Consent
Decree term shall be earmarked for technology for the purpose of automating and enhancing the
productivity of the facilities in which such investment is made.
2.

Connors shall operate one or more of the Stinson facilities, or newly constructed

Maine replacement facilities, at Connors’ election, for the full term of this Amended Consent
Decree. In no event shall the annual production of canned herring at the Stinson facilities or
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newly-constructed Maine replacement facilities fall below a minimum production level of
575,000 cases of sardine or canned herring finished product annually, for each twelve-month
period beginning April 1, 2003 through March 31, 2007, and 550,000 cases for each subsequent
twelve-month period until the termination of this decree, unless Connors shall first have obtained
the prior written approval of the Attorney General or the Court. Such approval shall be freely
granted upon a showing by Connors that any shortfall was caused by a lack of available fish or
labor which was beyond Connors’ reasonable control. As of April 1, 2012, Connors shall possess
within the State of Maine an improved, upgraded, fully operational production capacity
consisting of any of the Stinson facilities or newly-constructed facilities, or any combination of
these, with the ability to produce at least one million cases of sardine or canned herring finished
product annually.
3.

Connors shall conduct procurement activities on behalf of its Maine operations

through a legal entity separate from Connors Bros. Limited, which shall not be bound by the
preferential terms of certain purchase contracts entered into by Connors Bros. Limited with
Canadian fishermen in the context of procurement activities on behalf of its Canadian operations,
which terms {inter alia) require Connors Bros. Limited to purchase as much fish as possible from
Canadian fishermen. To the extent that Connors Bros. Limited continues to accord preferential
treatment to Canadian fishermen in the context of procurement activities on behalf of its
Canadian operations, Connors shall use best efforts to ensure that the largest possible proportion
of the fish processed at its Maine facilities consist of fresh fish landed in the U.S. by U.S.
fishermen.
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4.

Connors shall use its best efforts to encourage and promote the Maine-based

herring fishery, including the revival of the weir and stop-twine herring fishery on the Maine
coast.
5.

Connors shall conduct a review of its potential needs for frozen fish at the Stinson

facilities, and shall formulate a plan detailing how these needs will be met in future years, and
provide a copy of the plan to the Attorney General on or before August 30, 2003. The purpose of
the review and plan shall be to enhance the flexibility of Connors’ fish procurement program for
the Stinson facilities, and to assure those facilities as far as possible of a steady supply of fish.
IV.
1.

COMPLIANCE

Connors shall defray the expense, up to a maximum of $4,000, of an accounting

review designed to establish, as of March 31, 2003, the amount actually invested by Connors,
pursuant to section III (1) of the original Consent Decree herein, in capital improvements to
upgrade and automate the Stinson facilities, as well as the amount thereof invested in technology
for automation and enhancement of productivity. The review shall also consider the negative
investment impact, if any, of Connors’ removal from the Stinson facilities of certain can
manufacturing equipment. The accounting firm that will conduct the review shall be selected by
the Attorney General in his sole discretion, and shall report in writing to the Attorney General,
with a copy to Connors. Connors shall accord to the accountants access to all relevant documents
in its custody or control, including, without limitation, accounting and tax records, depreciation
schedules and materials relating to the can-manufacturing equipment; shall upon request allow
the accountants to visit the Stinson facilities; and shall upon request allow the accountants to
interview its chief financial officer or an appropriate designee.
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2.

Beginning July 20, 2003, and continuing until the expiration of this Amended

Consent Decree, Connors shall submit to the Attorney General confidential compliance reports
and supporting materials on a quarterly, annual and as-requested basis, as specified below:
(a)

Quarterly reports, due July 20, 2003 and quarterly thereafter, setting forth for the
three-month period preceding the date of the report based on a reporting year
starting April 1:
(i)

the total number of cases of canned herring products produced at the
Stinson facilities;

(ii)

the total quantity of fresh fish purchased for processing at the Stinson
facilities (A) from U.S. fisherman (identifying the fisherman, company,
vessel, and type of vessel or weir, as applicable); (B) from other sources
(identifying fisherman, nationality, company, vessel, type of vessel, or
weir, as applicable);

(iii)

the total quantity of fresh fish purchased and preprocessed in Canada,
then transferred to the U.S. for canning at the Stinson facilities;

(iv)

the total quantity of fresh fish purchased for freezing for the purpose of
holding in storage in the U.S. for eventual processing, identifying: (A)
fisherman, company, vessel, type of vessel or weir as applicable; (B)
facility and location where frozen and facility and location (if different)
where stored showing for each such storage facility the quantity currently
stored and the quantity withdrawn for processing with a breakdown by
facility (including Canadian and U .S.) showing where such fish was sent
for processing;
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(v)

the total quantity of frozen fish purchased or acquired for processing or for
the purpose of holding in storage in the U.S. for eventual processing,
identifying the seller or transferor, and the facility and location where
stored, showing for each such storage facility the quantity currently stored
and the quantity withdrawn for processing, with a breakdown by facility
(including Canadian and U.S. facilities) showing where such fish was sent
for processing;

(vi)

the total quantity of frozen fish currently held in storage in Canada for
eventual processing, and the quantity withdrawn for processing, with a
breakdown by facility (including Canadian and U.S. facilities) showing
where such fish was sent for processing;

(b)

Annual reports, due on July 1 starting in 2004, setting forth, for each twelve
month period ending March 31:
(i)

a summary of all items reported on a quarterly basis;

(ii)

an itemized list of all investments made in capital improvements to
upgrade or automate the Stinson facilities, showing: (A) amount invested;
(B) item purchased; (C) an explanation as to how each item upgrades or
automates the Stinson facilities; (D) whether each item falls into the
category of “technology for the purpose of automating and enhancing ...
productivity”;

(iii)

in the event that Connors does not purchase all its fresh fish for processing
at the Stinson facilities from U. S. fishermen, a statement explaining the
reasons;
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(iv)

a statement as to how Connors has complied with section III (4) above;

(v)

a statement of the current production capacity at each of the Stinson
facilities, showing the basis for the statement; and

(vi)

a comparison of the total cost and number of labor hours required to
produce a case of canned herring finished product at each of the Stinson
facilities as against those which obtain at Connors’ Canadian facilities;

(c)

Upon written request of the Attorney General, limited to one request annually for
each item, within thirty days:
(i)

a conducted site visit at either of the Stinson facilities;

(ii)

all documentation relevant to any item reported pursuant to subparagraphs
(a) and (b) above; and

(iii)

an interview with Connors’ chief financial officer or designee.
V.

RETENTION OF JURISDICTION

Jurisdiction is retained by the Court for the purpose of enabling any of the parties
to the Decree to apply to the Court at any time for such further orders or directions as may be
necessary or appropriate for the interpretation or implementation of this Amended Consent
Decree, for the modification of or relief from any of the provisions hereof, and for the
enforcement of compliance herewith.
VI.

TERM

This Amended Consent Decree shall expire onJune30,2012.

VII.

PUBLIC INTEREST

Entry of this Amended Consent Decree is in the public interest.

Dated:

CONSENTED TO ON BEHALF OF
THE STATE OF MAINE BY:

FRANCIS ACKERMAN
Assistant Attorney General

Dated:

CONSENTED TO ON BEHALF OF DEFENDANT
CONNORS BROS. LIMITED BY:

EDWARD MCLEAN
CEO, Connors Bros. Limited

MICHAEL A. NELSON, Esq.
Jensen Baird Gardner 8c Henry
Counsel to Defendant

It is hereby ordered and adjudged as set forth above. Judgment shall enter in accordance
with the above terms, which are incorporated herein by this reference.

Dated:

___________________________
JUSTICE, SUPERIOR COURT
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STATE OF MAINE
KENNEBEC, SS.

STATE OF MAINE,
Plaintiff
v-

SUPERIOR COURT
CIVIL ACTION
DOCKET NO. CV-00-63

)
)
)
)
)

CONNORS BROS. LIMITED,
a Canadian corporation with a
principal place of business at
Black’s Harbour, New Brunswick,
Canada,
Defendant

AMENDED CONSENT DECREE

)
)
)
)
)
)
)
)

WHEREAS, this Amended Consent Decree represents a modification of the original
Consent Decree entered herein on March 29, 2000; and
WHEREAS Connors Bros. Limited (“Connors”), a sardine and herring processing
company with a principal place of business in Black’s Harbour, New Brunswick, acquired
significant assets of Stinson Seafood Company, of Bath, Maine (“Stinson”) in 2000, including
sardine and herring production facilities in Prospect Harbor and Bath, Maine, subject to
conditions imposed in the original Consent Decree; and
WHEREAS the State of Maine Attorney General wishes to assure the indefinite, long
term survival for the new century of a vibrant and healthy Maine sardine and herring packing and
canning industry, as well as a vibrant and healthy herring fishery on (he Maine coast; and
WHEREAS Connors intends (1) to continue to invest significantly in improving,
upgrading and automating Stinson’s existing production capacity; (2) to continue to produce

sardines and other canned herring products at Maine facilities for the indefinite, long-term fixture;
(3) to maintain and increase an improved, upgraded and automated production capacity in
Maine, building on the base provided by the Stinson facilities; and (4) to encourage and promote
the Maine-based herring fishery, as a source of supply for its Maine operations; and
WHEREAS Plaintiff, the State of Maine, filed the Complaint herein on March 29, 2000,
and Plaintiff and Defendant Connors Bros, Limited agreed to the entry of the original Consent
Decree herein, and have further agreed to the entry' of this Amended Consent Decree without
trial or adjudication of any issue of fact or law raised by the Complaint and without any
admission by the Defendant with respect to such issues;
NOW THEREFORE, before the taking of any testimony and without trial or
adjudication of any issue of fact or law and upon consent of the parties hereto, it is hereby
ORDERED AND DECREED as follows:
I.

JURISDICTION

This Court has jurisdiction of the subject matter of this action. The Complaint states a
claim upon which relief may be granted against the Defendant under 10 M.R.S.A. §§ 1102-A
and 1104.
II.

DEFINITIONS

As used in this Amended Consent Decree:
(a)

<cConnors” refers collectively to Defendant Connors Bros. Limited and any

parents, affiliates or subsidiaries now in existence or to be formed in the future which are or
become concerned with the operation of production facilities for processing and canning herring,
or producing cans, in Canada or the United States, or with the construction, alteration or redesign
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of any such facility, or with the purchasing of fresh or frozen herring or finished canned herring
products.
(b)

“Stinson” refers to Stinson Seafood Company.

(c)

“Stinson facilities” refers to the production facilities which Connors acquired

from Stinson at Bath and Prospect Harbor, Maine.
(d)

“Acquisition” refers to acquisition by Connors from Stinson of production

facilities and other assets, including trademarks, goodwill, distribution and marketing system,
vehicles and accounts receivable.
(e)

“Attorney General” refers to the State of Maine, Office of the Attorney General.

(f)

“Original Consent Decree” refers to the Consent Decree entered into between the

Attorney General’s Office and Connors Bros. Limited on March 29, 2000.
III.
1.

RELIEF

Connors shall invest a minimum of twelve million U.S. dollars ($12,000,000) in

capital improvements to upgrade and automate one or more of the Stinson facilities, or in
construction of new replacement facilities in Maine, during the first twelve years of the term of
the original Consent Decree. Of this sum, a minimum of nine million U.S. dollars ($9,000,000)
shall be so invested during the first four years of the original Consent Decree term. A minimum
of 50 % of the total sum actually invested over the first twelve years of the original Consent
Decree term shall be earmarked for technology for the purpose of automating and enhancing the
productivity of the facilities in which such investment is made.
2.

Connors shall operate one or more of the Stinson facilities, or newly constructed

Maine replacement facilities, at Connors’ election, for the full term of this Amended Consent
Decree. In no event shall the annual production of canned herring at the Stinson facilities or

newly-constructed Maine replacement facilities fall below a minimum production level of
575,000 cases of sardine or canned herring finished product annually, for each twelve-month
period beginning April 1, 2003 through March 31, 2007, and 550,000 cases for each subsequent
twelve-month period until the termination of this decree, unless Connors shall first have obtained
the prior written approval of the Attorney General or the Court. Such approval shall be freely
granted upon a showing by Connors that any shortfall was caused by a lack of available fish or
labor which was beyond Connors' reasonable control. As of April 1,2012, Connors shall possess
within the State of Maine an improved, upgraded, fully operational production capacity
consisting of any of the Stinson facilities or newly-constructed facilities, or any combination of
these, with the ability to produce at least one million cases of sardine or canned herring finished
product annually.
3.

Connors shall conduct procurement activities on behalf of its Maine operations

through a legal entity separate from Connors Bros. Limited, which shall not be bound by the
preferential terms of certain purchase contracts entered into by Connors Bros. Limited with
Canadian fishermen in the context of procurement activities on behalf of its Canadian operations,
which terms (inter alia) require Connors Bros. Limited to purchase as much fish as possible from
Canadian fishermen. To the extent that Connors Bros. Limited continues to accord preferential
treatment to Canadian fishermen in tire context of procurement activities on behalf of its
Canadian operations, Connors shall use best efforts to ensure that the largest possible proportion
of the fish processed at its Maine facilities consist of fresh fish landed in the U.S. by U.S.
fishermen.
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4.

Connors shall use its best efforts to encourage and promote the Maine-based

herring fishery, including the revival of the weir and stop-twine herring fishery on the Maine
coast.
5.

Connors shall conduct a review of its potential needs for frozen fish at the Stinson

facilities, and shall formulate a plan detailing how these needs will be met in future years, and
provide a copy of the plan to the Attorney General on or before August 30, 2003. The purpose of
the review and plan shall be to enhance the flexibility of Connors’ fish procurement program for
the Stinson facilities, and to assure those facilities as far as possible of a steady supply of fish.
IV.
1.

COMPLIANCE

Connors shall defray the expense, up to a maximum of $4,000, of an accounting

review designed to establish, as of March 31, 2003, the amount actually invested by Connors,
pursuant to section III (1) of the original'Consent Decree herein, in capital improvements to
upgrade and automate the Stinson facilities, as well as the amount thereof invested in technology
for automation and enhancement of productivity. The review shall also consider the negative
investment impact, if any, of Connors’ removal from the Stinson facilities of certain can
manufacturing equipment. The accounting firm that will conduct the review shall be selected by
the Attorney General in his sole discretion, and shall report in writing to the Attorney General,
with a copy to Connors. Connors shall accord to the accountants access to all relevant documents
in its custody or control, including, without limitation, accounting and tax records, depreciation
schedules and materials relating to the can-manufacturing equipment; shall upon request allow
the accountants to visit the Stinson facilities; and shall upon request allow the accountants to
interview its chief financial officer or an appropriate designee.

2.

Beginning July 20, 2003, and continuing until the expiration of this Amended

Consent Decree, Connors shall submit to the Attorney General confidential compliance reports
and supporting materials on a quarterly, annual and as-requested basis, as specified below:
(a)

Quarterly reports, due July 20, 2003 and quarterly thereafter, setting forth for the
three-month period preceding the date of the report based on a reporting year
starting April 1:
(i)

rhe total number of cases of canned herring products produced at the
Stinson facilities;

(ii)

the total quantity of fresh fish purchased for processing at the Stinson
facilities (A) from U.S. fisherman (identifying the fishennan, company,
vessel, and type of vessel or weir, as applicable); (B) from other sources
(identifying fisherman, nationality, company, vessel, type of vessel, or
weir, as applicable);

(iii)

the total quantity of fresh fish purchased and preprocessed in Canada,
then transferred to the U.S. for canning at the Stinson facilities;

(iv)

the total quantity of fresh fish purchased for freezing for the purpose of
holding in storage in the U.S. for eventual processing, identifying: (A)
fishennan, company, vessel, type of vessel or weir as applicable; (B)
facility and location where frozen and facility and location (if different)
where stored showing for each such storage facility the quantity currently
stored and the quantity withdrawn for processing with a breakdown by
facility (including Canadian and U .S.) showing where such fish was sent
for processing;
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(v)

the total quantity of frozen fish purchased or acquired for processing or for
the purpose of holding in storage in the U.S. for eventual processing,
identifying the seller or transferor, and the facility and location where
stored, showing for each such storage facility the quantity currently stored
and the quantity withdrawn for processing, with a breakdown by facility
(including Canadian and U.S. facilities) showing where such fish was sent
tor processing;

(vi)

the total quantity of frozen fish currently held in storage in Canada for
eventual processing, and the quantity withdrawn for processing, with a
breakdown by facility (including Canadian and U.S. facilities) showing
where such fish was sent for processing;

(b)

Annual reports, due on July 1 starting in 2004, setting forth, for each twelvemonth period ending March 31:
(i)

a summary of all items reported on a quarterly basis;

(ii) .

an itemized list of all investments made in capital improvements to
upgrade or automate the Stinson facilities, showing: (A) amount invested;
(B) item purchased; (C) an explanation as to how each item upgrades or
automates fire Stinson facilities; (D) whether each item falls into the
category of “technology for the purpose of automating and enhancing ...
productivity” ;

(iii)

in the event that Connors does not purchase ail its fresh fish for processing
at the Stinson facilities from U. S. fishermen, a statement explaining the
reasons;
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(iv)

a statement as to how Connors has complied with section III (4) above;

(v)

a statement of the current production capacity at each of the Stinson
facilities, showing the basis for the statement; and

(vi)

a comparison of the total cost and number of labor hours required to
produce a case of canned herring finished product at each of the Stinson
facilities as against those which obtain at Connors’ Canadian facilities;

(c)

Upon written request of (die Attorney General, limited to One request annually for
each item, within thirty days:
(i)

a conducted site visit at either of the Stinson facilities;

(ii)

all documentation relevant to any item reported pursuant to subparagraphs
(a) and (b) above; and

(iii)

an interview with Connors’ chief financial officer or designee.
V*

RETENTION OF JURISDICTION

Jurisdiction is retained by the Court for the purpose of enabling any of the parties
to the Decree to apply to the Court at any time for such further orders or directions as may be
necessary or appropriate for the interpretation or implementation of this Amended Consent
Decree, for the modification of or relief from any of the provisions hereof, and for the
enforcement of compliance herewith.
VI.

TERM

This Amended Consent Decree shall expire on June 30, 2012.
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VII.

PUBLIC INTEREST

Entry of this Amended Consent Decree is in the public interest.

CONSENTED TO ON BEHALF OF
THE STATE OF MAINE BY:

FRANCIS ACKERMAN
Assistant Attorney General

CONSENTED TO ON BEHALF OF DEFENDANT

Dated:
i

EDWARD MCLEAN
CEO, Connors Bros. Limited

1L A. NELSON, Esq.
Jensen Baird Gardner & Henry
Counsel to Defendant

It is hereby ordered and adjudged as set forth above. Judgment shall enter in accordance
with the above terms, which are incorporated herein by this reference.
d
Dated:

*7J /*7 / i 3
JUSTICE, SUPERIOR COURT
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TELEPHONE #(207) 775-7271

M ich ael A. N elson
e-mail: mnelson@jbgh.com

TELECOPIEE #(207) 775-7935

November 19, 2003

Mr. Francis Ackerman, Esquire
Assistant Attorney General
State of Maine
Office of the Attorney General
6 State House Station
Augusta, Maine 04333-0006
Re:

Connors Bros. Limited/Stinson Seafood (2001), Inc. (“Connors”)

Dear Francis:
The Amended Consent Decree dated July 17, 2003 requires Connors to produce 575,000
cases of canned herring product at its Maine facilities during the fiscal year beginning April 1,
2003 and ending March 31, 2004. The Amended Consent Decree farther provides that relief
from that requirement “shall be freely granted upon a showing by Connors that any shortfall was
caused by a lack of available fish... which was beyond Connors’ reasonable control.” The
purpose of this letter is to notify the Office of Attorney General that Connors will not be able to
produce 575,000 cases of canned herring product by March 31, 2004 at its Maine facilities
because of the unavailability of fish beyond Connors’ reasonable control. Accordingly, the
company requests relief from the 575,000 case production requirement due to the lack of fish as
provided in the Amended Consent Decree. Connors anticipates that the shortfall will be between
100,000 and 125,000 cases.
As you know, Connors has invested over $8,000,000.00 to upgrade the Maine facilities
and will invest an additional $4,000,000.00 in those facilities by the end of March 2004. That
level of investment in those facilities makes sense only if they are employed to produce product.
Connors has a powerful business incentive (independent of the Amended Consent Decree) to
acquire the necessary fish in order to utilize that investment, and has made every effort to acquire
fish. Connors has one of the most experienced and effective fish acquisition capabilities in North
America. However, its acquisition effort has been less successful that Connors would have
liked. Due to a lack of fish, and despite Connors’s best efforts, its Maine plants have been forced
to operate at less than 60% of capacity this year. You have heard Mr. West, Connors’ fish buyer
~ Celebrating Our 5 0 th Year ~
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in Maine, describe his continuing efforts to acquire quality fish from any available source in the
United States and Canada. Indeed, Connors’ Canadian facilities have sent a total of 2,613 metric
tons of fish (either whole, fresh precut, or frozen precut) to Maine even though its Canadian
facilities did not have sufficient quantities to meet their own needs. Those fish were sent from
Canada to help Connors meet its production requirements in Maine and its obligations under the
Amended Consent Decree.
Nevertheless, despite this effort, Connors has been unable to acquire the necessary fish to
meet its production requirements. Much of the problem appears to result from the nature of the
fishery. The landings are down and the quality of landed fish has not met Connors’ needs.
Canning quality herring is not being caught in sufficient quantities. For example, as shown on
exhibit A, the fishermen with whom Connors has its strongest relationship (and who have
committed to give Connors first choice from their catch) were able to provide only 7.5% of their
catch to Connors because the rest was of insufficient quality for canning. Moreover, landings are
down generally, and the availability of fish has been further reduced by the quota system
described by Mr. West. Area 1A (the area closest to the Maine facilities) is now closed, quota
having been filled. The shortage of quality fish may be a temporary change, or it may be long
term; but there is no question that there is a serious shortage of quality fish at this time which
will prevent Connors from meeting the 575,000 case production requirement in the Amended
Consent Decree.
Finally, you have questioned whether a freezing program could alleviate this raw material
problem. The short answer is that a freezing program will not solve the problem at this time
because there are insufficient quantities of fish to freeze. In order for a freezing program to
provide fish during times of shortages, there must be times when the availability of fish exceeds
production requirements so that the excess can be frozen for use in the future. Since excess
quantities of fish have not been available, there have been no fish to freeze. Hence, a freezing
program could not have prevented or even reduced the production shortfall. Nevertheless,
attached as exhibit B is a freezing program which Connors has prepared in the event that an
abundant fishery returns and excess fish are available to freeze.
In summary, the Amended Consent Decree recognized that Connors does not have
complete control over its ability to meet the production requirements established in that Decree.
Because of the nature of its business, production depends upon the availability of raw materials
which can be scarce through no fault of Connors. As a consequence, the Amended Consent
Decree provides not only that Connors should be granted relief from those production
requirements due to a lack raw materials, it also expressly provides that such relief should be
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“freely granted” when there is a shortage of fish. The Attorney General should freely grant that
relief under these circumstances.

MAN/dnb
Enclosures
cc:
Edward McLean (w/enclosures)
Kevin Murphy (w/enclosures)

Fish Purchase
Stinson 2001 (2001), Inc.
Periods 9 & 10

T o ta l

S tin s o n

C a tc h

P u rc h a s e

%

Iris h V e n tu re

2 ,7 2 8

176

6 .5

W e s te rn W a v e

2 ,0 3 3

462

2 2 .7

O 'H a ra

3,8 91

15

0 .3

8 ,6 5 2

653

7 .5

418

O th e rs Ind.

1,071

In d u s try C a tc h

2 6 ,9 6 6

32%

J B G& H
MEMORANDUM
TO:

Francis Ackerman, Esquire

FROM:

Michael Nelson

RE:

Bath Freezing Plan

DATE:

November 19, 2003

Attached is a freezer plan for the Connors Bros.’Bath plant prepared by
Greg Glennie. Greg has provided the following explanation for the numbers used
in the plan.
Bath has four vertical plate freezers. Each freezer holds 64 blocks o f fish.
Each block of fish weighs 43 pounds. Hence the four freezers can hold 11,008
pounds of fish.
Greg assumes that the fish in the freezers can be turned over 6 times in two
ten hour shi fts which means 66,040 pounds o f fish for two ten hour shifts, or
330,240 pounds (or 150 metric tons) per week. That translates into 1,800 metric
tons of product for the twelve week period that excess fish could be available
which equals 117,000 cases processed from frozen fish per year. This is based
upon the availability o f 4,500 metric tons o f excess quality round fish during that
twelve week period (based on a 40% yield). Given the fact that the fishery has not
yielded anything close to 4,500 metric tons of excess quality fish per year (or any
excess quality fish at all in recent years) the freezing capacity at the Bath is more
than sufficient.
As for the “Cutting Capacity” description, Greg foresees one shift
dedicated to cutting frozen fish. Five cutting machines can cut 80 metric tons
during an 8 hour shift. With a 40% recovery, that yields thirty two metric tons of
product per day (again based on fish availability), or approximately 160 metric
tons per week which translates into approximately 1900 metric tons during the 12
week period. Elence, there is more than enough cutting capacity to produce 1,800
metric tons of finished product or 117,000 cases per year from frozen fish,
assuming twelve weeks o f available excess fish to freeze.

0
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EXHIBIT

Finally, the Bath Freezing Potential schedule shows that the total freezing
capacity o f the Bath plant is 282,750 cases if there were excess fish available for
up to thirty weeks, which is completely unrealistic given the nature o f the fishery.
However, the schedule does show that Bath does not need any additional freezing
capacity.
In short, Greg Glennie’s schedules show that there is more than enough
cutting and freezing capacity at the Bath facility to handle even the most
optimistic projections o f available excess fish to freeze.

BATH FREEZING ASSUMPTIONS

November 10, 2003

4 vertical plate freezers
64 blocks/freezer @43 lbs./block - 2,752 lbs./freezer
2,752 lbs, @ 4 freezers =11,008 lbs.
Assume 6 turnovers in 2/10 hr. shifts
6 @ 11,008 lbs. = 66,040 lbs. per 2 shifts
66,040 lbs. @ 5 days = 330,240 Ibs./wk. (150 m.t.)
150 m.t./wk. @ 12 wks. - 1,800 m.t.
1,800 m.t. @ 65 cs./m.t. = 117,000 cs.

Cutting Capacity
1 shift (equivalent) dedicated to freezing
5 me @ 2 m.t. @ 8 hrs. = 80 m.t.
40% recovery @ 80 m.t. = 32 m.t. product = 22 m.t. precuts
10 m.t. steaks

Bath will initiate a freezing program wherever there is excess good quality herring above
the requirement for fresh production.
As you can see I picked a 12 week window for frozen, but if the fish were available that
period of frozen production could be increased.
The attached schedule shows the Bath freezing potential.

BATH FREEZING POTENTIAL

Period 1

3 wks. @ 150 m.t. ~ 450 m.t.

Period 2

4 wks. @ 150 m.t. = 600 m.t.

Period 3
Period 4
V-

Historical Quantity/Quality Problems

Period 5
Period 6

J

Period 1

4 wks. @ 150 m.t. = 600 m.t.

Period 8

4 wks. @ 150 m.t. = 600 m.t.

Period 9

4 wks. @ 150 m.t. = 600 m.t.

Period 10

4 wks. @ 150 m.t. = 600 m.t.

Period 11

4 wks. @ 150 m.t. = 600 m.t.

Period 12

2 wks. @ 150 m.t. = 300 m.t.
4,350 m.t.

4,350 m.t. @ 65 cs./m.t. = 282,750 cs.
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STATE OF MAINE,

KennebecCounfy
)

Plaintiff

)

)
)

COMPLAINT
(Injunctive Relief Requested)

CONNORS BROS. LIMITED,

)
)

a Canadian corporation with a
principal place o f business at
Black’s Harbour, N ew Brunswick,
Canada,

)
)
)
)

v.

)
Defendant

)

I. INTRODUCTION
I.

This is an antitrust enforcement action brought by the Attorney General of the

State of Maine pursuant to 10 M.R.S.A. §§ 1102-A and 1104, seeking injunctive relief to prevent
the occurrence of adverse effects on competition which would result from the Defendant’s
acquisition of certain assets owned or beneficially owned by Stinson Seafood Company
(“Stinson”).

II. PARTIES
2.

Plaintiff, the State of Maine, sues in its sovereign capacity. The State, through the

Department of the Attorney General, is charged by statute with the enforcement of the antitrust
laws, including 10 M .R.S.A. §§ 1102-A and 1104.
3.

Defendant, Connors Bros., Limited (“Connors”) is a Canadian corporation with

principal offices in Black’s Harbour, New Brunswick, Canada. Connors’ primary business is the
processing and sale o f canned herring products.

III. JURISDICTION & VENUE
4.

This Court has jurisdiction of this action pursuant to 4 M.R.S.A. § 105,10

M.R.S.A. § 1104, and 14 M.R.S.A. § 6051 (13).
5.

Venue is proper in this Court pursuant to 14 M.R.S.A, § 501.

IV. NATURE OF TRADE AND COMMERCE
6.

Connors operates facilities in New Brunswick for processing and canning herring,

Connors purchases fresh herring for processing and canning from fishermen based in the
Maritime provinces, Maine and southern New England.
7.

Stinson is a coiporation with a principal place o f business in Bath, Maine.

Stinson operates facilities for processing and canning herring at Bath, Belfast and Prospect
Harbor, Maine. In addition, Stinson has a leasehold interest in, and operates a facility for
processing and canning herring owned by Lubec Packing Company at Lubec, Maine. Like
Connors, Stinson purchases fresh herring for processing and canning from fishermen based in the
Maritime provinces, Maine and southern New England.
8.

Only one other enterprise in the Bay o f Fundy area is in the business of

processing and canning herring. This is L. Ray Packing Company, Inc. (“Ray”), with a principal
place of business in Milbridge, Maine, where it operates a single small seasonal facility. Ray
purchases fresh herring for processing and canning from fishermen based in New Brunswick and
Maine.
9.

The principal canned herring products produced by the enterprises referred to in

paragraphs 6-8 above are sardines, fish steaks and herring or kipper fillets.
10.

In the Bay of Fundy area, herring are caught by a variety of methods, including

stop-twine or weirs (whereby a school of fish is trapped in a bay, coastal inlet or weir); and purse
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seining or trawling (whereby the fish are netted from a fishing vessel in the open sea). Fish
caught in the open sea may be landed in port either by the fishing vessel or by a carrier vessel to
which they may be transferred by means of a vacuum device. All these methods are used by
fishermen in Canada and the United States.
11.

Under the current international regime, Canadian fishermen fish only in Canadian

waters, and U.S. fishermen only in U.S. waters. Canadian fishermen cannot land their catch in
U.S. ports, nor U.S. fishermen theirs in Canadian ports, under applicable law. However,
Canadian-caught fish may be landed in the U.S. in U.S. carrier vessels, and U.S.-caught fish may
be landed in Canada in Canadian earner vessels under applicable law, without import restrictions
o f any kind.
12.

All three of the enterprises referred to in paragraphs 6-8 above purchase herring

from independent fishermen. Connors and Stinson purchase herring pursuant to contractual
arrangements with fishermen at a price negotiated for the fishing season. Other purchasers, such
as lobster bait dealers, tend to purchase herring at a spot market price, which fluctuates daily.
Connors and Stinson also operate their own fishing vessels and earner vessels, Connors in
Canadian waters, and Stinson in U.S. waters. As a Canadian corporation, Connors is prohibited
by law from owning more than a 25% interest in any U.S. fishing vessel.
13.

As noted in paragraph 1 above and more fully described below, Connors expects

to consummate the acquisition of certain assets owned by Stinson, including the brand names
under which Stinson markets its canned herring products, at a closing scheduled to take place on
March 31,2000.
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V, MARKET DEFINITION
14.

The line of commerce and geographical area within which the acquisition referred

to in paragraph 13 above must be assessed is the purchasing o f fresh herring suitable for
processing and canning from independent fishermen in the Bay o f Fundy area, be., the Maritime
provinces and Maine (“the Bay of Fundy market”). A relevant submarket is the contract market
for the purchase o f fresh herring suitable for processing and canning in the Bay of Fundy area.

VI. MARKET CONCENTRATION
15,

As o f the date of filing of this Complaint, the Bay o f Fundy market was

concentrated, with contract purchasers, primarily Connors and Stinson, playing a
disproportionately important role, and with spot market purchasers, such as lobster bait dealers,
playing a less important role.
16,

As of the date o f filing of this Complaint, Connors and Stinson possessed a

substantial degree o f market power as purchasers in the Bay o f Fundy market. As a result, both
possessed the ability to affect the prices realized by independent fishermen.

VII. THE PROPOSED ACQUISITION
17.

Connors proposes to acquire Stinson’s trademarks, goodwill and marketing and

distribution system; vehicles; and accounts receivable. In addition, if the proposed acquisition is
consummated, Connors will acquire Stinson’s production facilities at Bath and Prospect Harbor,
and will assume Stinson’s two-year leasehold interest in the Lubec production facility owned by
Lubec Packing Company. Finally, Connors will lease from Stinson its production facility at
Belfast for a three-year period. Connors will not acquire Stinson’s two fishing vessels, which
will be divested to independent fishermen designated by Connors.
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VOI. CAUSE OF ACTION
18.

Defendant’s proposed acquisition, if consummated, would have the following

effects in the Bay o f Fundy market:
(a)

competition would be substantially lessened;

(b)

Defendant’s market share, market power and ability to affect or control

price would be enhanced and secured;
(c)
19.

the concentration of the market would be increased.
Defendant’s proposed acquisition as described above would violate 10 M.R.S.A.

§ 1102~ A.
IX. PR A Y ER
W H E R E FO R E , the State of Maine prays that this Court:
A.

Permanently enjoin the acquisition, or, in the alternative, subject Defendant’s

proposed acquisition to conditions which will protect the Bay o f Fundy market from the effects
described in paragraph 18 of this Complaint.
B.

Award such further relief as the Court deems just and proper.

ANDREW KETTERER
Attorney General

FRANCIS ACKERMAN
Assistant Attorney General
6 State House Station
Augusta, Maine 04333
(207) 626-8800
Maine Bar No. 2125

5

J e n s e n B aird
G a rd n e r&H enry
A TTO R N EYS A T LAW

TEN FREE STREET
P .O .B O X 4 5 1 0
PORTLAND, MArNE 04112
(207) 7 7 5 -7271

w w w .jbgh.com

TELEPHONE #(207) 775-7271

M ich ael A. N elson
e-mail: mnelson@jbgh.com

TELECOPIER #(207) 775-7935

February 5, 2004

VIA FACSIMILE & REGULAR MAIL
Mr. Francis Ackerman, Esquire
Assistant Attorney General
State of Maine
Office of the Attorney General
6 State House Station
Augusta, Maine 04333-0006
Re:

Connors Bros. Limited/Stinson Seafood (2001), Inc. (“Connors”)

Dear Francis:
Connors appreciates your recognition of the effort the company has made to maximize
production at its Maine facilities despite serious shortages of available fish. Connors agrees with
your suggestion that the Consent Decree be amended in order to deal with the shortfalls
prospectively, rather than revisiting the issue every year. I am also pleased to report that
Connors agrees with your proposal that the Consent Decree be extended in exchange for a
reduction in the annual minimum production requirement. Indeed, instead of a one-year
extension, Connors suggests a two-year extension up to 2014, which will lead to a greater total
production under the Consent Decree than you proposed.
As shown in the following table, Connors suggests an annual minimum production
requirement of 450,000 cases until March of 2014, which will lead to a total of 25,000 more
cases than under your proposal:
DATE
3/2004
3/2005
3/2006
3/2007
3/2008
3/2009

ATTY GEN
PROPOSAL
450,000
515,000
515,000
515,000
490,000
490,000

CONNORS
PROPOSAL
450,000
450,000
450,000
450,000
450,000
450,000

Celebrating Our 5 0 th Year
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3/2010
3/2011
3/2012
3/2013
3/2014
TOTAL

490,000
490,000
490,000
480,000
0
4,925,000

450,000
450,000
450,000
450,000
450,000
4,950,000

We believe that this proposal provides a realistic number for Connors and gives the
Attorney General even greater assurance that Connors will be an active and productive Maine
business for the long haul.
The other two points raised in your letter may require some additional discussion, but I
am optimistic that we can reach a mutually agreeable accommodation. As you have recognized,
sending “partially processed” fish from Canada to Maine in order to make up for the
unavailability of fresh fish in Maine is a real benefit for the Maine facilities. The procedure
obviously is cumbersome for Connors and adds expense to the production process.
Nevertheless, it further demonstrates Connors’ commitment to maximizing production at its
Maine facilities. It will continue as long as the shortage of available fish in Maine continues.
As for the freezing plan, you have pointed out that any increase in freezing capacity must
make economic sense; it must result from conditions which warrant a sizable investment in the
millions of dollars. One essential condition would be the availability of fish in Maine in such
quantities that the Maine plants would have to freeze them because they would not have the
capacity to process them immediately. That has not happened thus far - which is why there is a
shortfall in the Maine production - and given the state of the resource, it is not likely to happen
in the foreseeable future. However, if sufficient excess fish became available in Maine, Connors
recognizes that it could make economic sense to increase freezing capacity so that it could
process the fish here rather than obtaining frozen fish from Canada. That being said, we
understand your continuing interest in freezing capacity in Maine, and Connors is prepared to
continue that discussion with you.
Thanks for your consideration.

MAN/rsk
cc:
Edward McLean (Via Fax & Mail)
Kevin Murphy (Via Fax & Mail)

Ackerman, Francis
From:
Sent:
To:
Subject:

Kanwit, Kohl
Thursday, November 17, 2005 12:59 PM
Ackerman, Francis
RE: IVR Update

X lo o k e d up some p r ic e s p a id b y pound f o r y o u .
I c a n ’ t p r o v id e e x a c t num bers b ecause o f
c o n f i d e n t i a l i t y r u le s , b u t th e g e n e ra l s ta te m e n t I made on th e phone was t r u e .
The
c a n n e rie s p a id le s s th a n t h e b a i t m a rk e t f o r f i s h t h i s summer.
The C anadian c a n n e ry p a id
th e le a s t (som etim es 1 /2 o f w hat f i s h w ere s e l l i n g f o r t o th e b a i t m a r k e t ) . The US p la n t
was more c o m p e t it iv e , p a y in g as much as th e b a i t m a rk e t l a t e r i n th e se aso n .
-K o h l
-------- O r ig in a l M essage--------From : A ckerm an, F r a n c is
S e n t: T h u rs d a y , November 17, 2005 1 2 :4 5 PM
T o : K a n w it, K o h l
Cc: L a p o in te , G eorge; P e te rs , K a t h i
S u b je c t: RE: IVR U p d ate
S u p e r. Much a p p r e c ia te d . Many th a n k s .

--F A

------ - - O r ig i n a l M essage-------From: K a n w it, K o h l
S e n t: T h u rs d a y , November 17, 2005 1 2 :4 2 PM
T o: Ackerm an, F r a n c is
S u b je c t: FW: IVR U pdate

-------- O r ig in a l M essage--------From: K a n w it, K o h l
S e n t: T h u rs d a y , November 17, 2005 8 :1 0 AM
T o : A 1 . W est@ connors. c a ; b illie 2 0 0 5 @ n o r p e l. com; B ra d y S c h o f ie ld ;
d . m c q u ill@ w o r ld n e t . a t t . n e t ; d a n fill@ h y p e r n e t.c o m ; dave@ capeseafoods.com ; D e n n is M u rphy;
d jp re s s le y @ p re x a r.c o m ; e c p a @ a d e lp h ia .n e t; Eugene G re e n la w ; Gage Ashbaugh;
g e ir . in g e . r o d s e t h @ k o n t a li. n o ; G e rry O 'N e i l l ; G lenn L aw re n ce ; Jam ie & P a u le t t e ; J a y Cox
( ja y c t p i @ a t t . n e t ) ; J e f f K a e lin ; J e n n ie B ic h r e s t (je n n ie b p lb @ y a h o o .c o m ) ; K e n n e th H u n t; L a rs
A x e lls o n (F V F lic k a @ c o m c a s t.n e t) ; L u c in d a H a l l ; M a r s h a ll Hanna; m a y flo w e r@ m in d s p rin g .c o m ;
n je n k in s @ lit t le b a y lo b s t e r . com; o c e a n v e n tu re @ a o l. com; o h a ra @ m id co ast.co m ; P a u l B l a i s ; P a u l
Y o rk ; P e te r M oore; P e te r M u lle n ; PKavanagh5@ aol.com; Ryan R a b e r; s c a le s @ p tc -m e .n e t;
Sosgood590@ aol.com ; S pe n cer F u le r ; s p e n c e r@ a rc tic p rid e .c o m ; Todd K e e z e r;
T o ny.H o o p e r@ co n n o rs. c a ; V e r o n ic a O 'N e i l l ; v h c o - o p @ fo x is la n d s .n e t; A aron P o r t e r ; B u rto n
F ly n n ; D e lk e n C o rp ; don@ gm a.org; J a n ic e P la n te (JP com fishnew s@ tw cny. r r . com) ; J im K e n d a ll;
MA L o b ste rm e n s A s s c .; P a t r ic e F a r r e y ; p w h ite 3 @ m a in e .rr.c o m ; R ic h R u a is ; s jc o m fis h @ a o l.c o m ;
s s d in s m o re @ h y p e rn e t. com; S te v e W e in e r; V it o Calamo; W i l l B la n d ; a lis o n .v e r r y @ n o a a .g o v ;
A v e ry Day; B e c k e r, James; B i l l O v e r h o ltz ; B ra y , H e id i; B re w e r, E ile e n ; C a r le t o n - W a g s t a ff ,
E r in ; C i e r i , M a tth e w ; C la re McBane; C o rn is h , Jo n ; D an.D entrem ont@ noaa. g o v ; D a v id G o u v e ia ;
D a v id P ie r c e ; Don F r e i ; E ric .D o lin @ N o a a .G o v ; Fessenden, J o e ; G reg Power; Hannah G o o d a le ;
James H a n lo n ; Jerom e Herm sen; J i l l G o ld th w a it; jn e ls o n @ n h fg d .o rg ; Joseph C o fo n e ; L a p o in te ,
G eorge; L ib b y , D a v id A ; L o r i S te e le ; Pam.Thames@noaa.gov; P e te rs , K a t h i;
p h a rin g @ n e fm c .o rg ; P inkham , L is a ; pyund@ une.edu; S c h a e fe r, E r ic k ; s c o t t .m cnam ara@ noaa.gov;
S i r o i s , A lis o n ; sro se n@ g m a .org ; S ta n Wang; T a lb o t , A la n ; ted.haw es@ noaa.gov
S u b je c t: IVR U pdate
The h e r r in g c a tc h as o f November 1 2 th i s :
A re a
A re a
A re a
A re a
T o ta l

1A
IB
2
3

5 3 ,9 3 6
2 ,8 2 6
1 1 ,7 3 7
1 2 ,5 0 7
8 1 ,0 0 6

1

co m p ariso n ta b le s and c h a r ts f o r th e p a s t few y e a r s .

ME 04575
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STATE OF.MAINE
KENNEBEC, SS.

SUPERIOR COURT
CIVIL ACTION
DOCKET NO. CV-/7

STATE OF MAINE,
Plaintiff
v.

)
)
)
)

)

CONSENT DECREE

)
CONNORS BROS., LIMITED,
)
a Canadian corporation with )
a principal place of business)
at Black's Harbour, New
)
Brunswick, Canada;
)
)
PORT CLYDE CANNING COMPANY,
)
a corporation organized or
)
to be organized under the
)
laws of the State of
)
Maine, with a principal
)
place of business at
)
Rockland, Maine,
)
)
Defendants
)

Plaintiff, the STATE OF MAINE, having filed the Complaint
herein on September 3, 1987, and Plaintiff and Defendants
having agreed to the entry of this Decree without trial or
adjudication of any issue of fact or law raised by the
Complaint and without any admission by Defendants with respect
to such issues:
NOW, THEREFORE, before the taking of any testimony and
without trial or adjudication of any issue of fact or law and
upon consent of the parties hereto, it is hereby ORDERED AND
DECREED as follows:
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I. . JURISDICTION
This Court has jurisdiction of the subject matter of this
action.

The Complaint states a claim upon which relief may be

granted against the Defendants under 10 M.R.S.A. 5§ 1102-A,
1104.
II.

DEFINITIONS

As used in this final judgment:
(a)

"Connors'* refers collectively to the Defendant Connors
Bros., Limited, the Defendant Port Clyde Canning,
Company, and any other affiliate or wholly-owned
subsidiary of Connors Bros., Limited now in existence
k
or to be^formed in the future, which is or becomes
concerned with the operation of production facilities
for processing and canning herring, or producing cans,
in Canada or the United States, or with the alteration
or redesign of any such facility, or with the
purchasing from other sources of finished canned
herring products.

(b)

"Holmes-Port Clyde" refers collectively to Holmes
Canning Corporation, and its wholly-owned
subsidiaries, Holmes Packing Corporation and Port
Clyde Foods, Inc.

(c)

"The Rockland facility" refers to the facility for
processing and canning herring located at Rockland,
Maine, which as of the date hereof is operated by
Holmes-Port Clyde.
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(d)

"The Stonington facility" refers to the facility for
processing and canning herring located at Stonington,
Maine, which as of the date hereof is operated by
Holmes~Port Clyde.

(e)

"Court" means the Superior Court of Kennebec County.

(f)

"Department” means the State of Maine, Department of
the Attorney General.

(g)

"Decree" means this Consent Decree.

(h)

"Acquisition" refers to the proposèd’acquisition by
v Connors of certain assets currently owned by HolmesPort Clyde, as described in the Complaint herein.

(i)

"PCC" refers to the Defendant Port Clyde Canning
Company.
III.

1.

RELIEF

Connors shall continue the herring processing and

canning operations currently carried out by Holmes-Port Clyde
at the Rockland facility.

The annual production of canned

herring products processed from fresh fish at the Rockland
facility shall in no event fall below 15.28% of the total
annual figure for canned herring products produced in the State
of Maine, as computed by the Maine Sardine Council, unless
Connors shall have obtained the prior written approval of the
Department or of this Court.
2.

Connors shall not, without the prior,written approval

of the Department or of this Court, carry out major alterations
to the Rockland facility or remove or otherwise dispose of the
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production equipment housed there, other than equipment for
manufacturing cans, where such alteration, removal or disposal
would result in a reduction in the capacity of the Rockland
facility to process fresh fish,

Major alterations shall be

deemed to include any alterations costing in excess of $50,000,
3.

Within sixty (60) days of the date of the acquisition,

Connors shall offer to enter into ^contract ^with the owners of
the Stonington facility to purchase the entire output of that
facility for an eight-year period, or for such period, not less
than five years, as the owners of the Stonington facility may
agree to.

Connors shall further offer to enter into" a^'contract

with the owners of the Stonington facility to supply their
requirements of cans for a term to run concurrently with that
of the output contract described in the preceding sentence.
The offers referred to herein shall be approved in advance by
the Department,

Connors shall enter into contracts on the

basis of such approved offers if those offers are accepted by
the owners of the Stonington facility.

Connors shall ensure

that the contractual commitments so made are strictly observed,
whether entered into by Connors or by PCC.
IV.

COMPLIANCE

Beginning on January 1, 1988, and quarterly thereafter
until the expiration of this Decree, Connors will submit to the
Department a written report setting forth the total number of
cases of canned herring products produced from fresh fish at

5 the Rockland facility and purchased from the Stonington
facility for the period preceding the date of such report,
V.

RETENTION OF JURISDICTION

Jurisdiction is retained by this Court for the purpose of
enabling any of the parties to the Decree to apply to this
Court at any time for such further orders or directions as may
be necessary or appropriate for the construction or
implementation of the Decree, for the modification of or relief
from any of the provisions hereof, and for the enforcement of
compliance herewith.

In ruling upon any application or motion

submitted pursuant to the preceding sentence, the Court may
consider any factors including, but not limited to, the effect
upon production or capacity to process fresh fish at either the
Rockland or Stonington facility of:
a)

a shortage of labor;

b)

the unavailability of fresh fish;

c)

fire, or an act of god; or

d)

a need to make substantial capital improvements
at the facility, which need was not reasonably
foreseeable as of the date of the acquisition.

If the Department and the Defendants disagree concerning the
interpretation of any of the provisions of the Decree, either
party may apply to the Court for resolution of any such
disagreement.
VI.

TERN

This Decree shall expire on the eighth anniversary of the
date of its entry.
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VII.

PUBLIC INTEREST

Entry of this Decree is in the public interest.

Dated:

(Û ( $ 7

CONSENTED TO ON BEHALF OF
THE STATE OF MAINE BY:

STEPHEN
Assistant Attorney General
Chief, Consumer and Antitrust
Division

CONSENTED TO ON BEHALF OF
DEFENDANTS BY:

:L A. NELSON, Esq.
BAIRD, GARDNER & HENRY
Counsel to Defendants
477 Congress Street
Port1and, Maine 04101

It is hereby ordered and decreed as set forth above.
£^ g ff
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)
Plaintiff
)
)
v.
)
)
CONNORS BROS., LIMITED,
)
a Canadian corporation with )
a principal place of business)
at Black's Harbour, New
)
Brunswick, Canada,
)
)
Defendant
)

SUPERIOR COURT
CIVIL ACTION
DOCKET NO. CV-5?-3/?

STATE OF MAINE,

CONSENT DECREE

Plaintiff, the STATE OF MAINE, having filed the Complaint
herein on September 9, 1988, and Plaintiff and Defendant having
agreed to the entry of this Decree without trial or
adjudication of any issue of fact or law raised by the
Complaint and without any admission by Defendant with respect
to such issues:
NOW, THEREFORE, before the taking of any testimony and
without trial or adjudication of any issue of fact or law and
upon consent of the parties hereto, it is hereby ORDERED AND
DECREED as follows:
I.

JURISDICTION

This Court has jurisdiction of the subject matter of this
action.

The Complaint states a claim upon which relief may be

granted against the Defendant under 10 M.R.S.A. §§ 1102-A, 1104

2
II.

D EFIN ITIO N S

As used in this final judgment:
(a)

"Connors" refers collectively to the Defendant Connors
Bros., Limited and any other affiliate or wholly-owned
subsidiary of Connors Bros., Limited now in existence
or to be formed in the future, which is or becomes
concerned with the operation of production facilities
for processing and canning herring, or producing cans,
in Canada or the United States, or with the alteration
or redesign of any such facility, or with the
purchasing from other sources of finished canned
herring products.

(b)

"Lyon" refers collectively to Lyon Food Companies,
Inc. including its division, Booth Packing Co.

(c)

"The Lubec facility" refers to the facility (exclusive
of the trademark, inventory, raw materials and vessel)
for processing and canning herring located at Lubec,
Maine, which as of the date hereof is operated by Lyon.

(d)

"Court" means the Superior Court of Kennebec County.

(e)

"Department" means the State of Maine, Department of
the Attorney General,

(f)

"Decree" means this Consent Decree.

(g)

"Acquisition" refers to the proposed acquisition by
Connors of certain assets currently owned by Lyon, as
described in the Complaint herein.
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III.

1.

R EL IEF

Unless Lyon sells its interest in the Lubec facility

prior to the date of acquisition to a purchaser approved by the
Attorney General, Connors shall divest its interest in the
Lubec facility to a purchaser approved by the Attorney General
within thirty (30) days of the date of the acquisition.
2.

Within thirty (30) days of the date of the

acquisition, Connors shall offer to enter into a commercially
reasonable contract with the owners of the Lubec facility to
purchase the entire output of that facility for a four-year
period, and shall further offer three consecutive two-year
options to renew, which offers must be accepted or rejected by
the owners of the Lubec facility at least sixty (60) days prior
to the expiration of the preceding contract period.

Connors

shall further offer to enter into a commercially reasonable
contract with the owners of the Lubec facility to supply their
requirements of cans for a term to run concurrently with that
of the output contracts described in the preceding two
sentences.

The offers referred to herein shall be approved in

advance by the Department.

Connors shall enter into contracts

on the basis of such approved offers if those offers are
accepted by the owners of the Lubec facility.
3.

Connors shall provide the Department with 120 days

advance notice of any acquisition of any of the stock or assets
of any person or business operating facilities for processing
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and canning herring, or producing cans, in the State of Maine;
however, this provision shall not apply to the purchase of
equipment, vessels, vehicles and cans in an aggregate amount
less than $25,000 in any 12-month period from one person or
business; and this provision shall not apply to the purchase of
inventory other than a bulk sale of substantially all of the
inventory of any person or business.
V.

RETENTION OF JURISDICTION

Jurisdiction is retained by this Court for the purpose of
enabling any of the parties to the Decree to apply to this
Court at any time for such further orders or directions as may
be necessary or appropriate for the construction or
implementation of the Decree, for the modification of or relief
from any of the provisions hereof, and for the enforcement of
compliance herewith.
VII.

PUBLIC INTEREST

Entry of this Decree is in the public interest.V
.
I

VIII.

TERMINATION OF DECREE

This Decree shall terminate fifteen years from the date on
which it is entered.
Dated :

CONSENTED TO ON BEHALF OF
THE STATE OF MAINE BY:

Deputy Attorney General
Chief, Consumer and Antitrust
Division
State House Station #6
Augusta, Maine 04333
Tel: (207) 289-3661
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CONSENTED TO ON BEHALF OF
DEFENDANT BY;

MICHAEL J. J0BTNLAN, Esq.
JENSEN, BATRD, GARNER & HENRY
Counsel to Defendant
477 Congress Street
Portland/ Maine 04101

It is hereby ordered and decreed as set forth above,
Judgment shall enter in accordance with the above terms, which
are incorporated by reference herein.

DATED :"7 “ ^ - ÌT T

Ackerman, Francis
From:
Sent:
To:
Subject:

Kanwit, Kohi
Friday, November 18, 2005 11:37 AM
Ackerman, Francis
RE: IVR Update

W e ll, a n e c d o t a lly . .
When I s t a r t e d a t DMR (1999) th é b a i t p r ic e was a ro u n d $ .0 6 - . 0 7 / l b .
p a y in g le s s , maybe $ . 0 4 - . 0 5 / l b .

P ro c e s s o rs w ere

I n th e p a s t 2 y e a rs th e p r i c e o f h e r r in g has r e a l l y jum ped.
I was t o l d t h a t b o a ts w ere
b e in g p a id as much as $ . 1 3 / lb a lth o u g h $ . 1 0 - . 1 2 / lb was more common.
I was t o l d t h a t f o r
th e c a n n e rie s t o com pete th e y had t o come c lo s e /m a tc h th e lo w end o f th e b a i t m a rk e t.
I am s o r t o f t r y i n g t o g iv e yo u an id e a w it h o u t b r e a k in g any c o n f i d e n t i a l i t y r u le s .
-K o h l
-------- O r ig in a l Message--------From : A ckerm an, F r a n c is
S e n t: T h u rs d a y , November 17, 2005 1 :1 7 PM
T o: K a n w it, K o h l
C c: P e t e r s , K a th i
S u b je c t: RE: IVR U pdate
K o h l: Do yo u have any d a ta o r a n e c d o ta l in f o r m a t io n w h ic h c o u ld g iv e me a sense o f
th e c o m p a ra tiv e p r ic e s o f f e r e d f o r h e r r in g b y (a) c a n n e rie s (b) b a i t b u y e rs - - i n y e a rs
p a s t? Thanks a g a in - - F r a n c is
-------- O r ig in a l Message--------From : K a n w it, K o h l
S e n t: T h u rs d a y , November 17,
T o: A ckerm an, F ra n c is
S u b je c t: RE: IVR U pdate

2005 1 2 :5 9 PM

I lo o k e d up some p r ic e s p a id b y pound f o r y o u .
I c a n ’ t p r o v id e e x a c t num bers because o f
c o n f i d e n t i a l i t y r u le s , b u t th e g e n e ra l s ta te m e n t I made on th e phone was t r u e .
The
c a n n e rie s p a id le s s th a n th e b a i t m a rk e t f o r f i s h t h i s summer.
The C anadian c a n n e ry p a id
th e le a s t (som etim es 1 /2 o f w h a t f i s h w ere s e l l i n g f o r t o th e b a i t m a r k e t ) . The US p la n t
was more c o m p e t it iv e , p a y in g as much as th e b a i t m a rk e t l a t e r i n th e se aso n .
-K o h l
-------- O r ig in a l Message--------From : A ckerm an, F r a n c is
S e n t: T h u rs d a y , November 17, 2005 1 2 :4 5 PM
T o: K a n w it, K o h l
Cc: L a p o in te , G eorge; P e te rs , K a th i
S u b je c t: RE: IVR U pdate
S u p e r. Much a p p r e c ia te d . Many th a n k s .
-------- O r ig in a l Message--------From : K a n w it, K o h l
S e n t: T h u rs d a y , November 17,
T o: A ckerm an, F ra n c is
S u b je c t : FW: IVR U pdate

--F A

2005 1 2 :4 2 PM

---- Original Message---From: Kanwit, Kohl
Sent: Thursday, November 17, 2005 8:10 AM
To: A l .West@connors.ca; billie2005@norpel.com; Brady Schofield;
d.mcquiil@worldnet.att.net; danfill@hypernet.com; dave@capeseafoods.com; Dennis Murphy;
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d jp re s s le y @ p re x a r.c o m ; e c p a @ a d e lp h ia .n e t; Eugene G re e n la w ; Gage A shbaugh;
g e ir . in g e . r o d s e t h @ k o n t a li. n o ; G e rry O 'N e i l l ; G le nn Law ren ce ; Jam ie & P a u le t t e ; J a y Cox
(j a y c t p i @ a t t . n e t ) ; J e f f K a e lin ; J e n n ie B ic h r e s t { je n n ie b p lb @ y a h o o .c o m ) ; K e n n e th H u n t; L a rs
A x e lls o n (F V F lic k a @ c o m c a s t.n e t) ; L u c in d a H a l l ; M a r s h a ll Hanna; m a y flo w e r@ m in d s p rin g .c o m ;
n je n k in s @ lit t le b a y lo b s t e r . c o m ; o ce a n v e n tu re @ a o l.c o m ; o ha ra @ m id co a st.co m ; P a u l B la is ; P a u l
Y o rk ; P e te r M oore; P e te r M u lle n ; PKavanagh5@ aol.com ; Ryan R a b e r; s c a le s @ p tc -m e .n e t;
S osgood590@ aol. com; S pe n cer F u le r ; s p e n c e r @ a r c tic p r id e . com; Todd K e e z e r;
T o n y . H o o p e r® c o n n o rs. c a ; V e r o n ic a O 'N e i l l ; v h c o - o p @ fo x is la n d s .n e t; A a ro n P o r t e r ; B u rto n
F ly n n ; D e lk e n C o rp ; don@ gm a.org; J a n ic e P la n te (JP com fishnew s@ tw cny. r r .c o m ) ; J im K e n d a ll;
MA L o b s te rm e n s A s s c . ; P a t r ic e F a r r e y ; p w h ite 3 @ m a in e .rr.c o m ; R ic h R u a is ; s jc o m fis h @ a o l.c o m ;
s s d in s m o re @ h y p e rn e t.c o m ; S te v e W e in e r; V it o Calamo; W i l l B la n d ; a lis o n .v e r r y @ n o a a .g o v ;
A v e ry D ay; B e c k e r, James; B i l l O v e r h o ltz ; B ra y , H e id i; B re w e r, E ile e n ; C a r le t o n - W a g s t a ff ,
E r in ; C i e r i , M a tth e w ; C la re McBane; C o rn is h , J o n ; D a n .D en tre m o nt@ n oa a .g o v; D a v id G o u v e ia ;
D a v id P ie r c e ; Don F r e i ; E ric .D o lin @ N o a a .G o v ; Fessenden, J o e ; Greg Pow er; Hannah G o o d a le ;
James H a n lo n ; Jerome Herm sen; J i l l G o ld th w a it; jn e ls o n @ n h fg d .o rg ; Jo sep h C o fo n e ; L a p o in te ,
G eo rg e ; L ib b y , D a v id A ; L o r i S te e le ; Pam.Thames@noaa.gov; P e te rs , K a t h i;
p h a rin g @ n e fm c .o rg ; P inkham , L is a ; pyund@ une.edu; S c h a e fe r, E r ic k ; s c o tt.m cn a m a ra @ n o a a .g o v ;
S i r o i s , A lis o n ; sro sen@ gm a.org; S ta n Wang; T a lb o t , A la n ; ted .h aw es@ noaa.gov
S u b je c t: IVR U pdate
The h e r r in g c a tc h as o f November 1 2 th i s :
A re a
A re a
A re a
A re a
T o ta l

1A
IB
2
3

5 3, 936
2,826
1 1 ,7 3 7
1 2, 507
81, 006

I have a tta c h e d th e c o m p a ris o n t a b le s and c h a r ts f o r th e p a s t few y e a r s .
K o h l Kanwi t
ME DMR
PO Box 8
West B o o th b a y H a rb o r, ME 04575
P: 2 0 7 - 6 3 3 - 9 5 3 5
F: 2 0 7 - 6 3 3 - 9 5 7 9
k o h l . k a n w it@ m a in e . g o v
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STATE OF MAINE
KENNEBEC, SS.

SUPERIOR COURT
CIVIL ACTION
DOCKET NO,

STATE OF MAINE,
Plaintiff
v.
CONNORS BROS., LIMITED, a
Canadian corporation with a
principal place of business
at Black's Harbour, New
Brunswick, Canada,
Defendant

I.
1.

)
)
)
)
)
)
)
)
)
)
)
)
)

COMPLAINT
(Injunctive Relief Requested)

INTRODUCTION

This is an antitrust enforcement action brought by the

Attorney General of the State of Maine pursuant to 10 M,R.S.A.
§§ 1102-A and 1104 (Supp. 1987), seeking injunctive relief to
prevent the occurrence of adverse effects on competition which
would result from Defendant's acquisition of certain assets
owned or beneficially owned by Lyon Food Companies, Inc,
("Lyon").
II. PARTIES
2.
capacity.

Plaintiff, the STATE OF MAINE, sues in its sovereign
The State, through the Department of the Attorney

General, is charged by statute with the enforcement of the
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antitrust laws, including 10 M.R.S.A. §§ 1102-A and 1104 (Supp.
1987).
3.

Defendant, CONNORS BROS., Limited ("Connors") is a

Canadian corporation with prinicpal offices in Black's Harbour,
New Brunswick, Canada,

Connors' primary business is the

processing and sale of canned herring products.
Ill.
4.

JURISDICTION AND VENUE

This Court has jurisdiction of this action pursuant to

4 M.R.S.A. § 105 (Supp, 1987), 10 M.R.S.A. § 1104 (Supp. 1987),
and 14 M.R.S.A. § 6051(13) (1980).
5.

Venue is proper in this Court pursuant to 14 M.R.S.A.

§ 501 (1980).
IV.
6.

NATURE OF TRADE AND COMMERCE

Connors operates six facilities in New Brunswick and

Nova Scotia and one facility in Rockland, Maine, for processing
and canning herring.

Connors purchases raw herring for

processing and canning from fishermen based in the Maritime
Provinces and Maine.
7.

Lyon is a corporation with a principal place of

business in Minneapolis, Minnesota.

Through its division,

Booth Packing Co., Lyon operates one facility at Lubec, Maine,
for processing and canning herring.

Like Connors, Lyon

purchases raw herring for processing and canning from fishermen
based in the Maritime Provinces and Maine.

3

8.

Four other enterprises in the Bay of Fundy area are in

the business of processing and canning herring.

These are

Stinson Canning Corporation ("Stinson"), with a principal place
of business in Prospect Harbor, Maine (four facilities); R. J.
Peacock Canning Co., Inc. ("Peacock"), with a principal place
of business in Lubec, Maine (one facility); L. Ray Packing Co.,
Inc. ("Ray"), with a principal place of business in Milbridge,
Maine (two facilities) and Stonington Packing Co., with a
principal place of business in Stonington, Maine (one
facility). All of these enterprises purchase raw herring for
processing and canning from fishermen based in the Maritime
Provinces and Maine,
9.

The principal canned herring products produced by the

enterprises referred to in paragraphs 6 through 8 above are
sardines, fish steaks and kipper fillets.
10.
methods:

In theBay of Fundy
the stop-seine

area, herring are caught by three

and weir methods, whereby a school of

fish is trapped

in a bayor coastal inlet; and the purse-seine

method, whereby

the fish are netted from a fishing vessel in

the open sea, transferred from the net to a carrier vessel by
means of a vacuum device, and then landed in port by the
carrier vessel.

Both methods are used by fishermen in Canada

and the United States.
11.

Under the current international regime, Canadian

fishermen fish only in Canadian waters, and U.S. fishermen only

4

in U.S. waters.

Canadian fishermen cannot land their catch in

U.S. ports, nor U.S, fishermen theirs in Canadian ports, under
applicable law.

However, Canadian-caught fish may be landed in

the U.S. in U.S. carrier vessels, and U.S.-caught fish may be
landed in Canada in Canadian carrier vessels under applicable
law, without import restrictions of any kind.
12.

All of the enterprises referred to in paragraphs 6

through 8 above purchase herring from independent fishermen.
Some of these enterprises also operate their own purse-seine
and/or carrier vessels.
13.

As noted in paragraph 1 above and more fully described

below, Connors expects to consummate the acquisition of certain
assets owned by Lyon, including the brand-names under which
Lyon markets its canned herring products, at a closing
scheduled to commence on September 9, 1988.
V.
14.

MARKET DEFINITION

The line of commerce and geographical area within

which the acquisition referred to in paragraph 13 above must be
assessed is the purchasing of raw herring suitable for
processing and canning from independent fishermen in the Bay of
Fundy area; i.e., the Maritime Provinces and Maine ("the Bay of
Fundy market").
V I , MARKET CONCENTRATION
15.

As of the date of filing of this Complaint, the Bay of

Fundy market was highly concentrated among relatively few
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purchasers, primarily the enterprises referred to in paragraphs
6 through 8 above, with other purchasers playing a
comparatively minor role.
16.

As of the date of filing of this Complaint, Connors

and Lyon possessed a substantial degree of market power as
purchasers in the Bay of Fundy market.

As a result, both

possessed the ability to affect the prices realized by
independent fishermen.
VII.
17.

THE PROPOSESD ACQUISITION

Connors proposes to acquire the brand-names under

which Lyon canned herring products are sold in the U.S. retail
market,

In addition, Connors would acquire Lyon's Lubec

facility, including the asosciated real estate and production
equipment.
IX.
18.

CAUSE OF ACTION

Defendant's proposed acquisition would have the

following effects in the Bay of Fundy market;
(a)

competition would be substantially lessened;

(b)

defendant's market share, market power and

ability to affect or control price would be enhanced and
secured;
(c)

the concentration of the market would be

increased.
19.

Defendant's proposed acquisition as described above

would violate 10 M.R.S.A. § 1102-A (Supp. 1987).
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X.

PRAYER

WHEREFORE, the State of Maine prays that this Court:
A.

Subject Defendant's proposed acquisition to conditions

which will protect the Bay of Fundy market from the effects
described in paragraph 18 of this Complaint,
B.

Award such relief as the Court deems just and proper,.

JAMES E. TIERNEY
Attorney General
JAMES T. KILBRETH
Chief Deputy Attorney General

DATED :

____________________
STEPHEN L. WESSLER
Deputy Attorney General
Chief, Consumer & Antitrust Division
State House Station 6
Augusta, Maine 04333
(207) 289-3661

SUPERIOR COURT
CIVIL ACTION
DOCKET NO.'s CV-87-321
CV-88-318

STATE OF MAINE
KENNEBEC, S S .

STATE OF MAINE,

)
)
Plaintiff
■)
)
)
v,
)
CONNORS BROS,, LIMITED, et al, )
)
Defendants
)

AMENDED CONSENT DECREE

WHEREAS Plaintiff, the STATE OF MAINE ("the State"), filed
the Complaints in these eases on September 10, 1987 and
September 9, 1988, respectively; and Plaintiff and Defendant
agreed to the entry of Consent Decrees in both cases without
trial or adjudication of any issue of fact or law raised by the
Complaints, and without any admission by Defendant with respect
to such issues; and
WHEREAS Plaintiff and Defendant wish to amend the Consent
Decrees in various respects, and to combine them in a single,
Amended Consent Decree;
NOW THEREFORE, without the taking of any testimony and
without trial of any issue of fact or law and upon consent of
the parties hereto, it is hereby ORDERED and DECREED as follows:
I.

JURISDICTION

This Court has jurisdiction of the subject matter of these
actions.

The Complaints herein state claims upon which relief

may be granted against the Defendant under 10 M.R.S.A.
§§

1102-A,

1104

2

II. DEFINITIONS
As used in this final judgment:
(a)

"Connors1’ refers collectively to the Defendant Connors

Bros,, Limited and any other affiliate or wholly-owned
subsidiary of Connors Bros., Limited now in existence or to be
formed in the future, which is or becomes concerned with the
operation of production facilities for processing and canning
herring, or producing cans or covers, in Canada or the United
States, or with the alteration of redesign of any such
facility, or with the purchasing from other sources of finished
canned herring products.
(b)

"Lubec Packing” refers to Lubec Packing Co,, Inc.,

owner of a facility for processing and canning herring located
at Lubec, Maine which was formerly owned and operated by Lyon
Food Companies, Inc. and its division, Booth Packing Co,
(c)

"The Lubec facility" refers to the facility for

processing and canning herring located at Lubec, Maine owned
and operated by Lubec Packing Co., Inc., and formerly owned and
operated by Lyon Food Companies, Inc. and its division, Booth
Packing Co.
(d)

"Stonington Canning" refers to Stonington Canning Co.,

Inc., owner of a facility for processing and canning herring
located at Stonington, Maine which was formerly owned and
operated by Holmes Canning Corporation and its subsidiaries.
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(e)

"The Stonington facility” refers to the facility for

processing and canning herring located at Stonington, Maine,
owned and operated by Stonington Canning Co., Inc,, and
formerly owned and operated by Holmes Canning Corporation and
its subsidiaries.
(f)

"The Rockland facility” refers to the facility for

processing and canning herring located at Rockland, Maine,
owned and operated by Defendant Connors Bros., Limited, and
formerly owned and operated by Holmes Canning Corporation and
its subsidiaries,
(g)

"Holmes-Port Clyde” refers collectively to Holmes

Canning Corporation and its wholly-owned subsidiaries, Holmes
Packing Corporation and Port Clyde Foods, Inc,
(h)

"Court" means the Superior Court of Kennebec County,

(i)

"Department" means the State of Maine, Department of

the Attorney General,
(j)

"The Consent Decrees" refers to the Consent Decrees

entered in these cases on September 10, 1987, and September 9,
1988, respectively.
(k)

"The Amended Consent Decree" means this Amended

Consent Decree, which replaces and supersedes the Consent
Decrees,
III,

AMENDMENT

This Amended Consent Decree amends, replaces and supersedes
the Consent Decrees,
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IV.
1.

RELIEF

Connors shall continue the herring processing and

canning operations formerly carried out by Holmes-Port Clyde at
the Rockland facility at least through September 10, 1995.

The

annual production of canned herring products processed from
fresh fish at the Rockland facility shall in no event fall
below 15.28% of the total annual figure for canned herring
products produced in the State of Maine, as computed by the
Maine Sardine Council, unless Connors shall first have obtained
the written approval of the Department or of this Court to
produce a lesser quantity.
2.

Connors shall use best efforts to ensure that the

largest possible proportion of the fish processed at the
Rockland facility consists of fresh fish landed in the U.S. by
TJ.S . fishermen ,
3.

In the event that Connors should decide to close the

Rockland facility after September 10, 1995 but during the term
of this Amended Consent Decree, it shall provide the Department
with at least six months confidentia 1 notice of its intention
to take this action, and shall offer the Rockland facility for
sale as a going concern to interested parties at a fair and
competitive price for a period of at least six months prior to
closure.

The Department shall maintain the confidentiality of

any notice provided by Connors pursuant to this paragraph.
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4,

Connors shall not, without the prior written approval

of the Department or of this Court, carry out major alterations
to the Rockland facility or remove or otherwise dispose of the
production equipment housed there, other than equipment for
manufacturing cans, where such alteration, removal or disposal
would result in a reduction in the capacity of the Rockland
facility to process fresh fish,

Major alterations shall be

deemed to include any alterations costing in excess of $50,000.
5.

Connors may, at any time on or prior to February 8,

1991, enter into a new contract with Lubec Packing and
Stonington Canning to replace the contracts then in force,
which new contract shall be in the form and shall incorporate
the terms set forth in the Appendix filed under seal herewith,
Any subsequent amendment or modification of the new contract
shall require the approval of the Department or of this Court,
Any material breach of the new contract shall constitute a
violation of this Amended Consent Decree,

In substance, the

new contract shall, without limitation:
(a)

Commit Connors to purchase from Lubec Packing and

Stonington Canning the output of the Lubec and Stonington
facilities up to an aggregate maximum total purchase
requirement of 205,000 cases for calendar year 1991, 195,000
cases for calendar year 1992, and 175,000 cases for each
calendar year thereafter.

Connors may purchase less than the

required maximum in any year only to the extent that Lubec
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-

Packing and Stonington Canning collectively produce less than
the required maximum in that year/ or to the extent that Lubec
Packing and Stonington Canning collectively sell to third
parties a quantity of product greater than the difference
between their total output at both facilities and the required
maximum for that year; provided/ however, that to the extent
that Connors purchases less than the aggregate maximum required
for any calendar year, the difference between the maximum
purchase requirement and the number of cases actually purchased
shall be carried forward to future contract years.

In the

event that Connors ceases production at its Rockland facility
prior to September 10, 199 5, the annual purchase commitment
referred to in this paragraph shall increase by the difference
between the annual purchase commitment for the year in which
Rockland production ceases and 205,000 cases, with a pro rata
adjustment for the time of year that it occurs.
Notwithstanding the foregoing, in the event Stonington Canning
ceases production at the Stonington facility, the maximum
annual aggregate purchase obligation of Connors shall be
reduced to 175,000 cases plus any then existing carry forward;
(b)

Commit Lubec Packing and Stonington Canning to

exercise best efforts to sell the maximum number of cases
possible to third parties during the contract term and any
renewal term, and commit Connors to cooperate with the efforts
of Lubec Packing and Stonington Canning to develop outside
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markets; nothing herein shall, however, require Lubec Packing
and Stonington Canning to sell finished product in excess of
the difference between their total combined output and Connors'
annual aggregate purchase obligation to third parties at prices
below those payable by Connors pursuant to the new contract;
(c)

Commit Connors to supply cans, covers and cases to

Lubec Packing and Stonington Canning free of charge for
purposes of packing canned herring products for Connors, and
commit Connors to supply cans and covers.to Lubec Packing and
Stonington Canning for purposes of packing canned herring
products for third parties at the prices reflected in the
Appendix hereto, such prices to be FOB the Lubec and Stonington
facilities, duty and customs charges payable by Connors,

The

obligation to sell cans and covers to Lubec Packing and
Stonington Canning for purposes of packing canned herring
products for third parties, at the agreed-upon prices, shall
remain in effect during the term of the new contract and any
renewal term, and for a period of two years after the final
expiration of the contract;
(d)

Provide that the contract is not subject to

termination by Connors prior to the expiration of its term or
any renewal term for any reason without the prior approval of
the Department or of this Court,
6,

Connors shall pay to the Department its costs and

attorney fees in prosecuting the Motions for Civil Contempt and

8

the Joint Motion to Amend the Consent Decrees in the amount of
$7,500.
7,

Connors shall provide the Department with 120 days

advance notice of any acquisition of any of the stock or assets
of any person or business operating facilities for processing
and canning herring, or producing cans and covers, or raising
and processing salmon, in the State of Maine; however, this
provision shall not apply to the purchase of equipment,
vessels, vehicles, cans and covers in an aggregate amount less
than $25,000 in any 12 month period from one person or
business; and this provision shall not apply to the purchase of
inventory other than a bulk sale of substantially all of the
inventory of any person or business,
V.

COMPLIANCE

Connors shall submit to the Department quarterly, until the
expiration of this Amended Consent Decree, a written report
setting forth for the period immediately preceding the date of
such report:
(a)

The total number of cases of canned herring products

produced from fresh fish at the Rockland facility;
(b)

The total quantity of fresh fish purchased by Connors

for processing at the Rockland facility which was landed in the
U.S. by U .S . fishermen, and the total quantity of fish
purchased by Connors for processing at the Rockland facility
from other sources;

-

(c)
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The total number of cases of canned herring product

purchased by Connors from Lubec Packing and Stonington Canning
respectively.
VI.

RETENTION OF JURISDICTION

Jurisdiction is retained by this Court for the purpose of
enabling any of the parties to the Amended Consent Decree to
apply to this Court at any time for such further orders or
directions as may be necessary or appropriate for the
construction or implementation of the Amended Consent Decree/
for the modification of or relief from any of the provisions
hereof/ and for the enforcement of compliance herewith,

In

ruling upon any application or motion submitted pursuant to the
preceding sentence/ the Court may consider any factors/
including but not limited to, the effect upon production or
capacity to process fresh fish at the Rockland, Lubec or
Stonington facilities o f :
(a)

A shortage of labor;

(b)

The unavailability of fresh fish;

(c )

Fire/ or an act of God; or

(d)

A need to make substantial capital improvements at the

facility/ which need was not reasonably foreseeable as of the
date of the acquisition.
If the Department and Connors disagree concerning the
interpretation of any of the provisions of the Amended Consent
Decree, either party may apply to the Court for resolution of
any such disagreement.
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VII.

PUBLIC INTEREST

Entry of this Amended Consent Decree is in the public
interest.
VIII.

TERM

This Amended Consent Decree shall terminate on September 9,
2001.

Dated :

CONSENTED TO ON BEHALF OF THE
STATE OF MAINE BY:

FRANCIS E . ACKERMAN
Assistant Attorney General
Consumer & Antitrust Division
State House Station 6
Augusta, Maine 04333
(207) 289-3661
CONSENTED TO ON BEHALF OF CONNORS
BY :

MICHAEL A, NELSON; ESQ ,
Jensen, Baird, Gardner & Henry
Ten Free Street
P.O. Box 4510
Portland, Maine 04112
(207) 775-7271
Counsel to Defendant

It is hereby ORDERED and DECREED as set forth above;
judgment shall enter in accordance with the above terms, which
are incorporated by reference herein,

Dated

